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I>REFACE. 

Tiiese ieetui*es wMcli were delivered at tlie 
invitation of tlie Syndicate of tlie Madias University 
on tlie Siindaram Aiyar-Krislmaswamy Aiyar founda- 
tion, represent an attempt to bring to the notice of 
the public the more detailed aspects of the relations of 
the (xovernment of India with the States. Inspite of 
much that has been written on the States mthin the 
last few years on the general problem of the States, it 
is not too much to say that the development of the 
ljublic law of India on the questions discussed in these 
lectures lias not attracted the attention it deserves. 
Since Sir William Lee-Warner wrote his Native 
States of India — ^which is still a classic from the point 
of view of the Grovermnent — ^the position in regard to 
most of these questions has materially changed. Besides, 
Lee-Warner ’s book w^as essentially political, and it 
devoted but little attention to the problems of inter- 
statal law. Another book of importance which deals 
with the legal aspects of the problem of the States is 
Sardar D. K. Sen’s ^‘Indian States. ” The distinguished 
author of this work who is now the Chief Minister of 
Mandi has brought to the discussion of the nature of 
Indian sovereignty a profoimd knowledge of inter- 
national law and wide experience of the affairs of the 
• Indian States. It is a book which is invaluable to the 
students of Indian public law. But apart from these 
treatises, the main source of Indian inter-statal law 
• as it has developed is the four volumes of evidence 




submitted to the Butler Committee on behalf of the 
Princes. In these four volumes which cover more than 
4000 pages of closely printed sheets of foolscap the 
Directorate of the Princes’ Special Organisation has 
collected together much material which had lam buried 
in the archives of Didian States. Those who desire to 
acquaint themselves fully with the Public Law of Lidia 
will find in them all the available material collected, 
arranged and analysed in the most efficient manner. 

It should however be mentioned that the material 
contained in the volumes of Evidence only represents 
the point of view of the Princes. The memoranda and 
other material placed by the Crovernment of India 
before the Committee have not been made available 
either to the Princes or to the Public. But on many 
of the questions discussed here, the attitude of the 
Grovernment is iuferable from its actions and also from 
the documents which have come to light m important 
controversies. 

The present lectures, I need hardly add, touch 
only the fringe of a very vast and difficult subject. I 
have not tried to discuss the law relating to many of 
the questions in detaO. but merely to indicate the lines 
on which people interested in the problem might pui'sue 
their studies. I desire to emphasise that the views put 
forward are purely personal and they are in no way 
to be connected with the official position which I hold. 

It only remains for me to acknowledge my obliga- 
tions. To His Highness the Maharaja Bhiraj of 
Patiala, the Chancellor of the Chamber of Princes, I 


am deeply grateful for permitting me to deliver these 
lectures. These lectures were rendered possible by the 
generosity of Alladi Sir Krishnaswami Aiyar, Advocate- 
General of Madras, whose interest in the study of inter- 
statal and international law was responsible for the 
endowment of the Sundaram Aiyar-Krishnaswamy 
Aiyar lectureship. To Col. Sir Kailas Hahsar formerly 
the Director of the Prince’s Special Organisation and 
now Political Member of the Gwalior Government, 
from whom I first learnt my lessons in this subject, 
my obligations are more than I can ever repay. 


CouisrciL Hall, 
Delhi, 


K. M. PANIKKAR 



LECTURE I. 


THE NATURE AND SOURCES OF INTER-STATAL LAW. 

Tlie existence in India of a large number of States 
under the paramoiintey of the Crown creates problems 
in law and politics which are peculiar to India. The 
life of nations, even when they are absolutely 
independent, touches and intersects at many points, 
economic, political and social. The regulation of 
these relations according to a body of agreements, 
usage and principle is what is known as International 
Law. In India owing to the fact that geographically 
the States are parts of the same country and are 
divided only by political lines, the points of contact 
are more numerous and the periphery of relations 
much larger. Economically India is a single entity; 
its geographical unity is luideniable; even politically it 
is, as Lord Oanning put it, for many purposes “ a single 
cliarge.” Ifaturally the relations between the Indian 
States among themselves on the one hand and with 
British Lidia on the other are more intimate; in fact 
no independent social, economic or iiolitical life is 
possible for any Indian State or even for British India. 
Tlie necessity for a systematic regulation of these 
'•reiations was therefore obvious from the beginning of 
the eifeetive estaljlishmcnt of British Empire in India. 
It is this regulation, comprising of the general body of 
agreement, usage and principle, that is meant by the 
term inter-statal law in these lectures, 

S K— 1 
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Inter-statal law such as we have defined here 
differs equally from municipal law and from inter- 
- national lavv\ Mimicipal law is enforceable in ordinary 
courts through recognised processes. It is a body of 
regulations clearly laid down, systematised and equally 
aiDplieable to all. Inter-statal la'^v is, on the other hand, 
not directly recognised by municipal courts and is 
enforceable only by executive order. In the case of 
the Rani of Tanjore^ it was laid down that the tran- 
sactions between Indian States and the Pai'amount 
Power are governed by other laws than those wdrieh 
municipal courts administer. Such courts have neither 
the means of decreeing what is right, nor the power of 
enf orcing any decision which they might make. ’ ’ Inter- 
national lawq on the other hand, has no sanction exce]>t 
that of war and the moral conscience of parties. In 
this it differs from inter-statal lav; m Iidia whose 
sanction rests on the undenied paramountey of the 
British Crown. This difference between inter-statal 
and international laws, though important, is not 
fmidamental. The tendency during the last few years 
has been to create both a national and an international 
sanction for the Lav^ of Nations. In England and 
America international law has been treated as an 
integral paid of the municipal law of the country. In 
re paqtiet Haham,- the Supreme Court of the United 
States held that the principles of international jaw. 
must be ascertained and applied by Mimicipal Cburts 

1 KamacM Bayi Saliiba of Tanjore The Secretary of State, 1SS0, 
Maliaraja Madbana Singh v. The Secretary of State for India in HounciL 
n. I.A. 239. 

2 United States Supreme Coart decisions 11^5—627—1899, 


when neither treaties nor express provisions of mnuiei- 
pal law guide them. The Court fui-ther stated 
explicitly that ‘‘Inter-national law is a part of onr law.” 

Again in the Zamora case the Privy Council held 
that though the Prize Courts are municipal courts, the 
law administered is international law, the committee 
going to the extent of affirming that these courts were in 
no way bound by executive orders going against inter- 
national iaw^ 

The G-ermaii and Austrian constitutions expressly 
give adhesion to this theory. More recently the 
covenant of the League of Nations has attempted to 
provide an ultimate sanction to Inter-national law. 
The establishment of the Permanent Court of Inter- 
national Justice at the Hague and the constitution of 
the Central American Court provide additional evidence 
to the growth of the princixole of sanction behind inter- 
national law. Even before the present machmery for 
giving effect to the rules of International law was 
established, Mr. Root had pohited out “that the 
difference between municii)al and international law m 
respect of the existence of forces compelling obedience 
is more apparent than real, and there are sanctions 
for the enforcement of international law no less real 
than those which secure obedience to municipal law”.® 

International and mterstatal laws are funda- 
mentally alike in that both unply a lunitation 
on the a])Soiute sovereignty of the State. The old 
international law wms based on the conception of the 

3 Boot: Sanction of International Law. Proceedings of tlie American 
Society of laternatlonai Law*— -1308. p. 14. 
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absolute right of each State to follow the dictates of its 
own interests. It was therefore argued with justice 
that international law was no law at all. In fact from 
the time of the breakdown of the internationally binding 
authority of the Catholic Church to the development of 
modern supra-national political consciousness, inter- 
national law" was merely a body of ]oious pruiciples 
which the strong nations defied and weak nations 
appealed to. But in recent times this ideal of 
‘^inclivicluaUsm etatique’’ has found a limitation as 
strict as when Hildebrand or Imioeent III ruled the 
conscience of Europe. Eor almost three centuries 
from the time of the Reformation the principle of 
independence governed the law of nations; the princi- 
ple of independence meant also the principle of 
theoretical equality. But duruig the last half a 
century the rival principle of the interdependence of 
the States with its corollary of the practical inequality 
of power and authority among them, necessitating thd 
establishment of arbitral and judicial tribunals has 
held the field. The establishment of the League of 
Nations, taking hi a political sense the moral authority 
which belonged to the Holy Church from the tune of 
Gregory the Great to the Reformation, is the visible 
expression of an effective limitation of the sovereignty 
of States. The organization of international life is 
clearly irreconcilable with the Austinian notion 
sovereignty which idealised the national hidividuahsm 
of peoples. 

The present conception of national sovereignfy is 
therefore one that accepts a division between the 
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reserved sphere of iiidependeiice and the surrendered 
sphere of international obligations. In the regions 
where international law becomes more and more 
elfective the liberty of the States is correspond- 
ingly limited. What is happening in international 
life to-day is a repetition, on a larger scale and 
under different circumstances, of the conditions of 
mterstatal life m India. The surrender of certain 
spheres of activity to the domuiion of interstatal 
activity has correspondhigly Imiited the reserved 
authority of the States. It is true that the machinery 
and agency of interstatal action in India are 
concentrated in a paramount power: that only 
disguises but does not take away from the essential fact 
that the lunitation of the States’ authority has been 
for the purpose of a fuller and more vigorous inter- 
statal life.^ 

It \vill therefore be seen that essentially there is no 
difference between Inter-national law and Inter-statal 
law m India. In fact uiter-statal law is a part of the 
large body of pruiciples w’hich regulate the conduct 
in a family of States. It should be remembered 
that hiternational law has not developed as a single 
code applicable to the whole world but as a body of 
rules and regulations specially arising from the 
relations of States m particular areas. Thus there is 
■* a* public law of Europe arismg from the special 
conditions of that contment which is not applicable to 
America or to Asia. There are various international 

4 See problems des limitations de la soiiverainte— Collection do 
la cour de Facademie de droit inter-national de Haye”. Tome TI. 1025, 



problems and situations peculiar to the Eui‘oj)ean comity 
such as the control of the Rhine and the Danube which 
give rise to multilateral agreements accepted as bemg 
part of the Public Law of Europe. Similar is the case 
with Latin America. There is a special American 
inter-national laW;, the principles and methods of 
which would not be applicable to Eurox^e.® In the 
same way, the special political conditions of India have 
given rise to a branch of international law with 
different principles and methods to those which are 
known in the W est. But uidubitably it is international 
law, m the sense that it is the regulation of relations 
between States, based on principles of comity, agreement 
and usage. When the Government of India laid dowi 
in the Manipur Resolution that the principles of inter- 
national law are not applicable to the relations between 
the paramount power and the Indian States, all that 
was meant and could have been meant was that the 
principles of international law as understood in Euroxre 
between absolutely independent states is not applicable 
to Indian conditions. To give that declaration a wider 
meaning is to say that the Crovm in India is not bound 
by its treaties to Lidian States and that the Government 
of India in its relations with them are guided by no 
principles. 

The public law of India is therefore a part of the 
international law of the world. It is incoiTect to s^ry • 
that it is merely based on the whim and caprice of an 
all-powerful paramoimt power which disobeys accepted 
principles when it does not suit its interests. 

6 For a discussion of this auestion, see Alyarez— Le droit Inter- 
national Amerlcalne. ISIO. 



The oiitstaiiding fact in regard to the Indian family 
of States is that it has a pater familias, who has the 
power as well as the right to enforce the public law of 
India. Its power is obvious; the might and resources 
of the Crown are such that no Indian State or combina- 
tion of States can resist them. Its right is not so obvious. 
But no one who has given thought to the question would 
deny that in certain matters, such as the prevention of 
private w^ar, the maintenance of strategic communi- 
cations, defence, succession, permanence of dynasties, 
etc^, the paramount power has the right to enforce the 
public law of India. This right follows from the 
delegation by the Indian States to the paramount power 
of their authority in matters of external policy and of 
defence. If it is the obligation of the British Govern- 
ment to protect the States from external aggression 
and internal rebellion, it is clearly the right of that 
Government to prevent private war between the States 
and ci\dl war within them, to take the necessary action, 
such as the establishment and maintenance of strategic 
lines of communication, to enable it to defend the States 
from external invasion and to accept on behalf of the 
States the conventions of international comity. It 
should however be realised that in doing this, the 
British Government is fuljBlling an inter-statal 
function, more or less in the same manner as the League 
•* 0^ Nations. 

The corpus of Indian public law has come into 
existence as a result of agreement and of growth. It 
is mainly based on treaties, sanads and other written 
documents, but is also derived from valid usage and 



conrention. It is well Imowii that the relations with 
States are governed by treaties. The eonclitions and 
circumstances in which these treaties were negotiated 
may be studied elsewhere. It is sufficient here to state 
that they constitute the main source of the public law? 
of India. But most of these treaties were negotiated 
over a century ago and record agreements not applicalslc 
in their entirety at the present day. The conditions of 
interstatal life have so changed beyond recognition dur- 
ing the last 100 years that to base the public law of 
India exclusively on the treaties would lead to results 
which would be unacceptable to the States no less than 
to the Q-overnment of India. In so far as the treaties 
secured certain fundamental rights to the States, they 
are undeniably inviolable ; but as instruments regulating 
in detail the relations between States, the treaties 
like other agreements must be adjusted to circum- 
stances. The historical evolution of peoples and states 
cannot be regnilated by the written word. If sacred- 
iiess and inviolability are attached to written documents, 
the course of evolution will take, as Sir Henry Maine 
pointed out long ago, the form of legal fiction. The 
attempt to consider the treaties as the saei'osaiiet 
repositories of Indian public law, though explicable in 
the light of the natural anxiety of the Indian Rulers to 
safeguard their position, has been the eausi' of miidi * 
underground development which has invisi]>ly eaten 
into the substance of the treaties. For as an eminent 
English Jurist says “though the obligations of treaties 
are perpetual so far as the utterances of international 
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law are concerned, " it is clear that they eaimot remain 
imclianged for ever. No one now proposes to go back 
to the treaties of Munster or Utrecht and few would 
consider it desirable to return to the stipulations 

enacted at Vienna As circumstances 

alter, the engagements made to suit them go out of date. 

International law does not certainly give 

a right of veto on political progress to any reactionary 
member of the family of nations who can discover m its 
archives some obsolete treaty on the fulfilment of whose 
stipulations it insists against the wishes of all signato- 
ries”. It is therefore no doubt true that the Indian 
treaties though they are permanent alliances are like 
other international engagements subject to modifica- 
tions by valid usage and convention. But at the same 
time it is not tine to subscribe to the view accepted by 
Hall that the Indian treaties ^‘leally amount to little 
more than limitations which the Imperial Grovernment, 
except in very exceptional eircumstaiiees, places on its 
own action. No doubt this was not the original inten- 
tion of many of the ti-eaties but the conditions of 
English sovereignty in India have greatly changed since 
these were concluded and the modifications of their 
effect which the changed conditions have rendered 
necessary are thoroughly well understood and aclniow-» 
ledged.” It is certainly true that the conditions of 
Eiigl’sh soi'ereignty in India have changed but its 

6 It is the essential principle of the law of nations that no power 
can liberate Itself from the engagements of a treaty nor modify the 
stipulation thereof unless %vith the consent of the contracting powers by 
means of an amicable arrangement, (Protocols of London Conference, 
1871, p. 7.) 

SK~2 
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nature in relation to the Indian States has not tinclor- 
gone change. Its authority is still ucknowledgetl to he 
that of a parainoniit potter and not of a sovereign. It 
is also true that the treaties have in many eases l;een 
incdified hut they remain as they oi'iginally were, 
solemn agreements between two States. They do not 
embody merely the discretionary limitations on the 
British Crottii. They are obligations undeitalcen fur 
consideration and cannot be modified by tlr,' unilatc'rnl 
acts of the Crown. The modification of tlie t reat ies has 
taken place by the consent or the aeouieseeiice of the 
States clue to the compelling force of historical evolu- 
tion ; and those which no doubt limit the oi>erations of 
the treaties are contained in the body of valid usage 
and convention aceeptc'd ]>y the States. 

It is accepted both in municipal and in inter- 
national la'sv that usage can modify thc‘ oi>eration of 
wi-itten agreements. But in order to d(.t so it must 
fulfil certain conditions. In 1877 tlie (loverinnejit of 
India itself laid dovm the proper splnu'e of iisarre as 
follow'S : — 

‘Til the life of States as ivcll as of inclividiial.s 
documentary claims may lie set aside b}' oi'ort acts and 
a 'Uniform and long continued conrac of practice 
acquiesced in hy the pwrig against whom it tells, vrlictlier 
the party be the British G-ovemraent or the Xative 
State, must be held to exliibit the relations whicli»i» 
fact subsist between them.”'^ The same principle is 
thus expressed by Lord Bryce.''"' Usage in order to be 

7 Italics added: quoted in the Butler Beport Coiiui. TmT 1920, 

7a Bryce — Roman and English Legislation Studies, p. 07S, 
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valid must have certain extension in time and a 
certain extension in space. It must have prevailed 
over so long a period that no one can deny its existence. 
It must lia^'e prevailed over so vude an area ...... that 

it cannot be alleged to be a mere local usage,” 

It was the practice of the Government of India in 
the past to claim general validity for usages developed 
under different eireuiiistaiices as modifying treaties. 
Sir Robert Holland in a letter to the Princes of 
Rajj)utana (dated 27th March 1920) admitted frankly 
that “precedents evolving under special circumstances 
ill individual bitatcs were declared without proper 
scrutiny or due consideration to be applicable to States 
as a body.” It is ciecir that usage as a source of 
iiiterstatal law can be made to give rise to a general body 
of Rules only in certain very special circmiistaiices. 
Usage by its very nature must be developed in an 
individual State and its application to other States as a 
matter of principle is based on the assumption, 
admittedly false, that the relationship of all the States 
with the Go’vermneiit of India is of a uniform nature. 
The position of each State being dilferent from that of 
ail}- other, a usage developed in one state cannot be 
made applicable to States as a whole. There is 
uiicleiiiabiy a legitimate, though limited sphere for 
usage in the relations between the States and the 
'•Ctovernment. That sphere in regard to each state 
embraces those subjects on vdiicli the treaty is either 
silent or a written agToemeiit has not been reached. In 
regard to the States as a whole such usages may develop 
ill those siiheres which are within the exclusive 


12 


onventioE. 


cognizance of the paramount power. An instance of the 
former is the practice established regarding extradi- 
tion with those States which have no extradition treaty. 
An example of the latter is the practice by which the 
Crown grants titles to Indian Rulers and their subjects. 

Usage as a source of mter-statal relationship 
comes also into prominence in the jorivileges enjoyed by 
certain States which are not hi conformity with their 
treaties or engagements. Thus the desuetude mto 
which certahi rights of suzerain states in regard to their 
tributaries have fallen can be justified only on the 
ground of usage. Numerous examples can be quoted 
to show that mediated States like Ratiam, former tribu- 
taries like Jaora and Tli® Kathiawad States have 
benefited by the operation of this principle. 

Another important source of mter-statal law 
is convention. A convention differs from a treaty 
m the sense that it is an agreement arrived at for the 
solution of a general problem affecting all the states 
or a group of states. After the principle of 
codification has been accepted, the Resolutions issued 
by the G-overnment of India are really conventions 
rather than orders of Government. Thus the Minority 
Resolution though in form an order of the Government 
of India is the embodiment of an agreement arrived at 
by discussion with the Princes. This method of con- 
vention is a growing and important source of Inclirai* 
public law which will, it is hoped, hi course of time 
define and regularise the rights assumed by the Govern- 
ment of India by its “Orders” in days when it thought 
it had the authority to do so. 
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Certain writers, especially Lee Warner, have 
ciainied Paramouutcy as a source of Political practice. 
This is not the occasion to discuss at length the extent 
and limitation of ijaramomitey but it is clear that if the 
authority of a state can be limited by the exercise of an 
undefined authority vested in another, then, fclie 
suborduiate state has no permanent inherent rights left. 
Paramomitcy therefore cannot be a source of law in 
India. It may provide the method of declaring that 
law and enforcing it. 

The word, ‘paramouutcy’, is merely the expression 
denoting the position m which an Indian State stands to 
the Crown. That position is ascertained by treaties 
and valid practice. It is only applicable to the ascer- 
tained position and is not a theory to cover vague and 
undefined claims. The extent of paramouutcy differs 
with each state accordmg to the clauses of its treaty 
and the practices which have developed by agreement 
or acquiescence. Being thus a definite complex of 
known powers, paramouutcy cannot be a source of 
further authority. 

Besides these, there are certain “natural sources” 
from which obligations and duties arise m public law. 
Thus it is a duty aiisiug from the right of the indepen- 
dence of each that the people or the Government of a 
should not umiecessarily interfere in the affairs 
of another ; that each should respect the rights, privi- 
leges and dignities of all other States as it does its own. 
As the States belong to a family, the rights of peaceful 
communication, of trade, of the utilisation of common 
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natural resources like rivers, lakes (not being exclu- 
sively, within one State) follow naturally. Again it is 
paif of the duty of States not to harbour criminals or 
to encourage or connive at inhuman practices or traffic 
in himian bemgs. The natural sources of the inter- 
statal law are however difficult to define precisely. 
There will always reraain a margin which the increasing 
force of moral opinion will claim as coining defehtely 
within the sphere of iiiter-statal law. Within tlie last 
few years, traffic in dangerous drugs, obscene publica- 
tions, etc., have been brought within this sphere, though 
not without opposition. 

The fmidcimeiital iiroblcm of Indian inter-statal 
law, it will be recognised from the above discussion, is 
the regulation of economic, political and social relations 
of a country in which the sense of national miity is fast 
asserting itself. The public law of India is a working 
method of adjusting the claims of hiteriial autoiiomj^ of 
the States, guaranteed to them by their treaties, with 
the stern logic of political eireumstanccs, asserting itself 
in spite of the juristic and political division of the 
country. The political law of India arose and shaped 
itself under the pressure of administrative unification. 
Its modificcttioii has become necessary by the pressure 
of the growing ideas of national unity. This feeling 
of national unity has, it should be remembered, two 
aspects : one, the demand that the States, thougli enfof- 
ing internal sovereignty, arc parts of India and should 
therefore share in the common benefits and respinisibi- 
lities of Indian ISTationhoocl. The second is tb(‘ Iciding 
that since the States can no longer be considered foreign 
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territories, the public law affecting' them should bo 
modified so as to enable them to take their Just share 
ill moulding it. 

The adaptation of the old rules and practices con- 
stituting the cor'pus of Indian public law to the new 
conditions is the most important problem that faces tlo: 
States, British India and the Parairiomit Power. The 
lack of appropriate organs for changing the exist inu' 
rules and the absence of a machinery to decide Judicially 
the validity of usage, practice, etc., eonsritute the main 
difficulties in the way of a satisfactory evolution of 
Indian State law. The present system, as even a 
casual observer would notice, is extremely chaotic and 
is governed by special usage, divergent pi'adice and 
individual treaties. For example, ivith regal'd to the 
question of postal ;u‘rangements, the present law i.s 
bewilderhig in its confusion. There are Stales with 
coin'cntioiis (e.g. (Iwalior and Patiala) ; Stales which 
are ejititled to tbe free' earria.ge of gov(*rnment mail 
(e.g'. liry.sore) : States which receivt' a specified amount 
of fi'oc sevice stamps ((‘.g. Kashmir) : States which inin 
their own internal po.sts (e.g. Hyderabad, Travancore). 
The currency arrangements ai-e no less divergent, while 
so fnr as customs duties are eoneerned. it is almost an 
impossible task to formula.te an all-Indian public law. 
The tendency however is towards unity. It is felt no 
hw* by tlie States than by British India that in inatter.s 
affecting India in common, a imiformi-ty of practice is 
desirable, so long as the States are treated equitably 
and tticir shai’o in the revenue is given to them. The 
replacement of multifarious bilateral agTeements by a 
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single convention would therefore be cordially welcomed 
by all interested in the future of India. An attempt 
is now being made by the Political Dej)artment in 
conjunction with the Princes to “ codify ” the law on 
many subjects, and this codification should impart to 
the present chaotic mass of divergent practice a form 
and shape, welcome to the students of constitution. 
The political conditions in India are fast changing. 
The most obvious feature of this process of change is 
the spirit of natiojialism. hfore: the imsccii changes 
of economic and social life, more important than the 
ebullitions of political feeling, have created a miity 
in the national life of India. This unity is finding 
expression in the demand for inter-statal regulation 
of many activities which had so far been considered to 
be within the exclusive sphere of the Paramount Power, 
such for example as transit, railway communication, 
customs, post, etc. The awakening of the Princes to 
their rights and their organization into an Order have 
given an additional impetus to this movchnent. The 
desire of British India for a Federal Indian Dominion 
and the unifying process of the modern time spirit 
have helped to brmg the sphere of inter-statal law 
under discussion. These movements have freed the 
subject from the bias of paramoimtcy on the one hand 
and of the. exclusive rights of state sovereignty on the 
other. The subject may now be studied from Abe 
impartial point of view of history and law. 



LECTURE II. 


THE LAW EELATING TO SOVEEEIGNTY. 

In India, as in other realms of inter-statal law, 
the problems that require regulation in the relations 
between states can be classified under the headings of 
independence, property, jurisdiction, judicial and ad- 
ministrative co-operation and personal status. Before 
we enter on a detailed discussion of each of these 
subjects certain special features of the family of Indian 
States should be noticed. 

The number of Indian States is a fixed one since 
the Mutiny of 1857. After the assumption by the 
Crown of the direct G-ovemment of India, no State 
has been annexed, nor any, if we exclude Kalat and the 
frontier Chiefs, taken into the Indian political system. 
The Sanads of 1862 announced to the States the Crown’s 
intention of respecting the rights of the States and of 
maintaining their djmasties in perpetuity. It was 
declared that Her Majesty was desirous that the 
governments of the several Princes and Chiefs of India 
who now govern their own territories should be per- 
petuated.” The number of . States cannot therefore 
diminish.Tliis policy has modified the Indian State Law 
in numerous ways especially by the restrictions on the 
independence of the States which we shall analyse later. 
KSl’b it is sufficient to notice that no State can be 
annexed, nor dynasty dispossessed by the Paramount 
Power except under the most exceptional circumstances. 

Wliether the Crown has the right of “ creating ” 
an Indian state is a more difficult question. So far 
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there has been no case of a new state being called into 
existence by the British Cro\TO, The instances of 
Mysore and Benares have sometimes been quoted to 
show that the Crown has this power and can create 
new states. But these examples do not prove the 
existence of such a power. Mysore was taken over in 
1835 according to a special provision in the treaty of 
1799 but it was never amiexed to British India. It was 
administered in the name of the Maharnjali ^vlio was 
recognised to be the sovereign of the fttate. In 1885 
when the State was returned to him, it was so done in 
virtue of his recognised sovereignty. It was in fact and 
in name a rendition. In the ease of Benares also it 
was merely a restoration of the State to the Ruling 
Family whose sovereignty over the area was always 
acknowledged. The Company only assumed the admi- 
nistrative powers over the territories of the Raja in 
1794, by agreement with the then Ruler. The Maha- 
raja of Benares was recognised as a sovereign Euler 
even when his dominions were administered ])y the 
Crovm. He had a salute of 13 guns and was 
given a Sanad of adoption. In 1872 Lord Nortlilrrook 
declared : — 

‘Hn the opinion of His Excellency the Viceroy 
and Q-overnor-Greneral in Council the Maharajah of 
Benares both before and after the cession of the 
Province by the Government of Oudh and both befQa;^ 
and after the agreement of 1781 was a Ruling Prince 
possessed of a limited internal sovereignty.”^ ' 

1 Proceedings of the Government of India in the Foreign Department 
No. 256|R. of October 4, 1872, 



It will therefore be seen that the Benares case was 
also a restoration and does not in any way support the 
view that the Crovni can create an Indian State. 

InTo sovereign can invest another person with 
sovereign pownrs. It is no doubt true that a sovereign 
can surrender territory to another and by this surrender 
recognise the sovereignty of the grantee over the tract 
granted. But it will no more be a creation because the 
agreement, treaty or instrument by which the new state 
comes into existence presupposes the independence of 
the person with whom the agreement is made. There are 
numerous mstances of the establishment of new states 
in recent times. Sherif Hussain of Jeddah was recog- 
nised as an uidependent Buler by the British Grovern- 
ment; Iraq was constituted as a sovereign State. In 
Europe, Poland, Czeeho- Slovakia and the Baltic States 
Avere established by the treaties of Versailles. But in 
eAnry case the state so established is a party to the 
agreement by Avhich it is established. It is of the 
essence of sovereign status that its authority can be 
limited only ]3y its agTeement. So if it is assumed that 
the Crown can create a state it follows that the Crown 
can limit at will the powers of the state so created and 
annex it when it chooses. 

Though the Crowm camiot directly create Indian 
Siates it has often followed the policy of recognising 
the feudatories of suzerain States as independent. Thus 
the mediatised Chiefs under Gwalior haA^e during the 
last half a century received recognition as rulers of 
independent States. This process may be studied with 
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profit ill the case of Klailcliipur, Rajgarli, aiid otlier 
territories wliicli are now recognised as Indian States. 

EdulcMpur was subordinate to the Q-walior Darbar 
and was not among the guaranteed estates. In ISM the 
Gwalior Darbar by a treaty assigned territory and tri- 
butes worth Rs. 18 lacs a year for the mauitenance of a 
contingent of troops. Khilchipur was not one of the 
territories assigned. Only the tribute that the Gwalior 
Darbar received from Khilchixmr was assigned to the 
British Government. 

In October 1857, the Chief of Khilchipur recognised 
His Highness the Maharajah of Gwalior as his siizerahi. 
In 1868 Gwalior recognised Dewan Amar Singh as the 
Chief of Khilchipur and bestowed a Khilat on him. 

Dewan Amar Singh died hi 1899 and the Resident 
communicating his demise to the Maharajah of Gwalior 
enquired “ If His Highness the Maharajah Scindia 
has any objection to urge to Bhawani Singh’s recogni- 
tion as Rao of Khilchipur.” 

The Darbar replied that they had no objection to 
the recognition as successor of Dewan Amar Singh but 
that the usual Nazraiia to Gwalior must be iiaid. 

Ill reply the Darbar was told that Khilchipur be- 
hig a guaranteed Chief-ship of the second class as 
defined on page 5 of Aitchison’s Volume IV, it is jssfc 
proposed that any Kazraiia sho-uld be paid on this occa- 
sion. The Agent to the Governor noted that the 
Gwalior Darbar had no objection to Bhawani Singh’s 
succession. 
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Bliawani Siiigh died in 1908 and the question of 
succession was referred to the Darbar again in similar 
terms. 

The Darbar replied that the right of recognition 
of succession l&y with the Darbar, that Khilchipur was 
not a guaranteed Chiefship. 

The Resident ui his reply admitted that there was 
no written guarantee but argued that a guarantee could 
be inferred from the circumstances of the case. 

The claim of the Darbar was rejected and 
Khilchipur was declared a separate Chiefship. In this 
connection it is relevant to note that although m 1862 
ballads were issued to all Chiefs above the rank of 
Jagirdars, it was not gnanted to the Dewan of 
Khilchipui*. In 1862 Khilchipur was obviously not a 
State, but it is now recognised as one. By the same 
process Jaora became independent of Indore. 

The territorial extent of Indian States is definitely 
fixed. They eamiot add to it by conquest and other 
processes known to International Law. But the Para- 
mount Power can grant territory to them either by 
Sanad or by treaty. After the Mutiny many States 
were thus rewarded, e.g., Patiala and Kabha. Such 
grants camiot be made by administrative acts as they 
4iwmlve the surrender of sovereignty. Cession of terri- 
tory involving the loss of sovereign power can only be 
made by acts of State, either by the exercise of the prero- 
gative of the Crown or by Parliamentary legislation. 
This was decided in the ease of Damodar Gordhann Deo 
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Ram Kanji.^ , The facts of this important case are as 
follows : — 111 Kathiawad the Thakur of Bhownagar 
possessed certain taluqas which had never been brought 
under ordinary British admhiistration. In these areas 
the Thakur exercised wide civil and criminal jurisdic- 
tion, subject to the Political supervision of the Britisli 
Agent m Kathiawad. The Thakur who was thus a 
Ruluig Prhice also owned the taliiqa of G-angli which 
was within the British Province and was under the 
ordinary jurisdiction of the Bombay High Court. In 
1848 Gangli was given in lease to the Thakur. By an 
agreement dated the 23rd October 1860, the area was 
transferred to the Kathiawnd Agency. On the 29th of 
January 1866, it was notified in the Bombay Govern- 
ment Gazette that Gangli had been ceded to the Thakur 
and that it had as a result been removed from the juris- 
diction of the Courts of the Bombay Presidency. 

Before this notification appeared hi the Gazette 
a decree had been passed regarding the redemption of a 
mortgage by a competent British Court. This matter 
went up to the High Court hi aiipeal, though in the 
meantime the notification had ajrpeared transferring 
the jurisdiction and the territory to the Thakur. The 
High Coui't however held that its jurisdiction could not 
be ousted by a notification. The matter came up for 
review before the High Court when it was held that 
the concurrence of Parliament was necessar}*- for t1!5 
Crown to the transfer of territory in times of peace. 
On appeal to the Privy Council, it was held: 


2 3 Indian Appeals. 102. 1875-76. 



‘‘ The jiirisdietion of the Courts of the 
Bombaj^ Presideiiey over Gangii rested m 1866 upon 
British statutes and could not be taken away or altered 
(as long as Gangii remained British territory), so as 
to substitute for it any native or other extraordinary 
jurisdiction, except by legislation in the maimer con- 
templated by those statutes. 

The transfer of British teiaitories from ordinary 
British jurisdiction to the supeiwision, laws and regula- 
tions of a Political Agency, by excluding such territories 
from the British regulations and rules theretofore in 
force thereunder and from the jurisdiction of all 
British Courts theretofore established therein, with a 
view to the substitution of a native jurisdiction imder 
British supeindsion and control, cannot be made without 
a legislative Act. 

Such transfer of jurisdiction even if valid, would 
not amount to a cession of British territory to a native 
State, nor would it deprive the Crown of its territorial 
rights over the transferred districts, or the persons 
resident therein of their rights as British subjects. 
Although Their Lordships entertained grave doubts to 
say no more as to the concurrence of the Imperial 
Parliament being necessary to effect such cession of 
territory, yet such a cession is a transaction too 
inportant in its consequences, both to Great Britain 
and to subjects of the British Crown, to be established 
by the above decision attributed to the Secretary of 
State, or by any uncertain inference from equivocal 
Acta,” 
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Whetlier the Indian States are entitled to the 
position of political communities, whether they are 
moral and legal persons is a question which is not of 
practical importance now. At one time, it was held 
that the Indian treaties were not with the states but with 
individuals and that therefore the States had no juristic 
standing. The attitude that the Government of India 
took at one time of insisthig on the personal responsi- 
bility of the Euler for the affairs of his state and the re- 
fusal until recent times to recognise the adnimistrations 
of States as Governments and the form of a personal 
memorial in case of appeal to the Governor-General or 
Secretary of State gave colour to this view. The fact 
that the treaties were made with Rulers was supposed 
to give strength to the opinion that the treaties were 
merely guarantees to the dynasty. On an examination 
of the position of Indian States this view would be 
found to be untenable. Though in many treaties the 
obligations of the Eulers as individuals are emphasised, 
there could be no doubt that the treaty is made with him 
as representing his State. It should be remembered that 
till very recent times treaties kept the form of personal 
relationship between Rulers. Besides, in many treaties 
the independence of the State is explicity recogniscxl. 
Thus in the Udaipur treaty it is laid down that British 
jurisdiction will not be introduced into the principality 
of Udaipur. The declaration of the annexation of tlK 
Carnatic says that the alliance with the Company had 
enabled the Nawabs “to be acknowledged by foreign 
states as the allies of the British Ration.’’® Against 

Z Wellesly Despatclies. Owen, p, tIZ, 


Coorg war was declared. The instrument of transfer 
of the Benares State to the Ruling family expressly 
declares that it was decided that the Family Domains 
of the Rajas of Benares. .should be consti- 

tuted as a State under the suzerainty of His Majesty. 
At the present time the Government of India has fully 
conceded the point and therefore it is unnecessary to 
argue it further. 

Besides though the states have no international 
relations, they still possess certain rights mider inter- 
national law. This may look startling but even a casual 
examination will prove this to be true. International 
law recognises that the States have their own territory. 
The treaties made by the British Cro^vn are not ipso 
jure buiduig on Indian States. If a foreign government 
desired to extradite a criminal from an Indian State, 
it cannot proceed in accordance with the extradition 
treaty concluded by that Government with the British 
Crown. Again the subjects of Indian States are recog- 
nised in International law not as British subjects but 
as British protected subjects. This subordinate inter- 
national position of the States has been officially and 
solemnly recognised by the British Government in com- 
munications addressed to other states. , The Marquess 
of Salisbury, on the 25th of April 1896 (British and 
Foreign State papers, Yol. 89, p. 1053) stated: — 

“The protected States of India are not 
annexed to or incorporated in the possessions of 
the Crown. The Rulers have right of internal 
administration subject to the control of the pro- 
tecting power for the maintenance of peace and 
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order and tlie suppression of abuses. The latter 
conducts all external relations. Th c- position has 
been defined as that of subordinate alliance. It 
has, however, never been contended that if those 
states had had pre-existing treaties with foreign 
|)owers the assumption of xorotectorate by Great 
Britain would have abrogated those treaties. It 
could not have had and in no case has had such 
consequences.” 

This bmding character of treaties made by Indian 
States with others prior to their acceptance of British 
paramoimtev is not merely a matter of theory. For 
example, the State of Jaminn and Kashmir had entered 
into treaties with Tibet and China at the time of the 
conquest of Ladakh by Slaharaja Gnlab Singh. Those 
treaties are even now in force, though as n result of tlie 
delegation of external relations to tlie British Grown, 
they are enforced through the medium oi the British 
Go’^'ernment. 

More recently the same position was recogni'ied by 
Lord Birkenhead in tlie letter which he addressed to the 
Secretary-General of the League of Nations relating to 
the 3‘atification of conventions by Indian States. That 
letter reads as follows : — 

have the honour to inform you that, in con- 
sultation with the Government of India, I have recently 
had under consideration the question of the ratification 
by India of the draft Convention concerning Work- 
men’s Compensation for Occupational Biseases, 
adopted at the International Labour Conference held at 
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G-encva in 1925. In so far as British India is coiicernetl 
no difficulty arises as the legislation necessary to make 
effective the provisions of the draft Convention has 
recently been passed by the Indian Legislature, but for 
the reasons explained below ratification would not be 
possible if the obligations arising out of the Convention 
which V7ould be assumed by the G-overnment of India 
extended also to the Indian States. 

2. These States number several hundreds and the 
great majority of them are, from the industrial point of 
vie'\Y, undeveloped. They vary greatly in size and 
poi^ulation and the exact relations between the various 
states and the Paramomit Power are deteimincd by a. 
scries of engagements and by long-established political 
practice. These relations are bj^ no means identical, 
but, broadly speakmg, they have this in common, that 
those branches of mternal admmistration which might 
be affected by decisions reached at International Laboiu’ 
Conferences are the concern of the Rulers of the States 
and are not controlled the Paramount Po^ver. The 
legislature of British India, moreover, cannot legislate 
for the States nor can any matter relating to the affairs 
of a State form the subject of a question or motion in 
the Indian Legislature. 

3. That bemg the position, it is clear that the 
Gfovernmeiit of India camiot undertake the obligation to 
iSlike effective m the Indian States the provisions of a 
di-aft Convention, and it follows, therefore, that a di'uft 
Coiiveiition can be ratified by India only in the sense 
that the obligations are accepted as applymg to British 
India. 


4. No other coneiusion is possible. If the conse- 
quences of ratification were to apply to the whole of 
India it would be necessary under the proeedui-e laid 
down in Article 405 of Treaty of Yei-sailles that in the 
ease of each of the Indian States all draft OonYentioiis 
should be brought before ‘‘the authority within whose 
competence the matter lies for the enactment of legis- 
lation or other action.” And if this cumbrous procedure 
could be carried out the failure of a suigle state to agree 
to make effective the provisions of the Uonvention 
would presumably prevent ratification. Fuifher, even 
if these difficulties could be overcome, it would be neces- 
sary m order to comply with the provisions of 
Article 408 of the Treaty to obtain from each of these 
several hundred States an annual report on the mea- 
sure taken to give effect to the provisions of the 
Convention. 

This brief description of the practical difficulties 
which ill my view’ are msurmountable, will make it clear 
that if obligations arising out of a Draft Convention are 
not limited to British India the oiil}^ course open to the 
Grovermnent of India ivould be to refuse consistently to 
i-atify all draft Conventions — a course which the}' would 
be most reluctant to adopt, as they have m the iiast, in 
their progressive programme of social legislation, 
derived so much inspiration from the work of the 
International Labour Organisation and have given^o 
many tangible proofs of their sympathy with its objects. 

But, although luiable to assume obligations in 
regard to the Indian States, the Ooveiument of India 
will (on the analogy of the ninth paragiuph of 


Article 405 of the Treaty of Versailles) when a draft 
Convention has been ratified by India, bring it to the 
notice of those States to which its provisions appear to 
be relevant, and will also be prepared, when necessary, 
to use their good offices with the authority of such States 
to mduce them to apply so far as possible the provisions 
of the Convention within their territories. 

5. On the understandmg stated hi paragraph 3 
above that the obligations assumed apply to British 
India only, I have now the honour to commmhcate the 

ratification ” of India of the draft Convention 
concerning Workmen’s Compensation for Occupational 
Diseases, and of the draft Convention conceining 
Equality of Treatment for national and foreign workers 
as regards Workmen’s Compensation for Accidents, 
adopted by the International Labour Conference at its 
Seventh Session (1925). 

6. The statement of the position contained in the 
first four paragraphs of this letter is commmiicated to 
you only for your hiformation and to enable you to 
ahswer any enquiries that may be addressed to you. 
I would, ask you to be good enough, when forwarding a 
copy of this letter to the Director of the International 
Labour Office, to request that it may be given the fullest 
publicity.” 

This letter is important in two ways. It is an 
acceptance before the League of the legal incompetence 
of the British Grovemment to undertake international 
obligations affecting the internal administration of the 
States. As a corollary, it follows that the internal 
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independence of the Indian States is a fact known in 
Inter-national Law and recognised by other States. In 
fact the more closely the position is examined the more 
clear it would become that Indian States remum inter- 
national persons but capable of exercising that status 
only through the medium of the protecting |)Gwer. In 
this coimection I may quote here the opinions of two 
most distinguished international jurists — Dr, Yiktor 
Bruns, Professor of Law at the LniTersity of Berlin and 
Dr. Carl Bilfiiiger, Professor of Law at the University 
of Halle. These tvi'o distinguished authorities, after 
studying the position of the Indian States, come to the 
following conclusion : — 

“The Paramoimt lYwer of the British Crown is 
not incompatible 'with the iiidepeiideiit status of the 
Indian States as intemational persons. ‘Paramount 
Power' means that the British Crown has the sole right 
of acting for the Indian States as towmrds third States, 
i.e., has the right to determine whether treaties shall he 
concluded on behalf of the Lidiaii States and the nature 
of such treaties. As little as a person under tutelage 
and therefore incapable of undertaking a legally rele- 
vant act, ceases for this reason to be a legal person, so 
little is this the case, according to international law, with 
States wLich are imder the tutelage of anothei- State. 
Such States can neither acquire rights nor exercise them 
by their own action, but they are and remain the pos- 
sessors of the rights acquired on their behalf 1>y the 
Paramount State. 

States which arc imdei' the pavamoimtcy of anotlier 
State remain independent iuternational i>ersoiis so long 



as they are not incorporated in tlie other State. It is 
the act of incorporation which is followed by the loss of 
independent personality. We must not allow this 
situation to be obscured by the circumstance that in 
consequence of a treaty between the Paramount State 
and the protected State the right of self-determination 
of the latter in its intercourse with third States has been 
partly or wholly taken away. Experience shows that 
tlie component members of a federal State, which are 
not independent persons under international law, fre- 
quently enjoy a much greater autonomy according to 
the constitutional law of the federal State than States 
dependent under international law on another State 
which hawe retained their independent personality. 

Even unequal treaties which concede to one State 
important rights of Pai'amouiitcy over another remain, 
in si>ite of their content, treaties under international 
law.” 

The Indian States in 'sdrtue of the delegation of 
their external independence and the right of self-defence 
Iiave no mternational life. War, diplomacy and 
foreign relations are therefore outside their cognisance. 
It is the right of the Paramount Pow-er to take decisions 
on all these questions. As allies of the British 
Government, they are no doubt entitled to be consulted 
but the right of decision rests exclusively with the 
Grown. In matters which naturally flow out of these 
subjects, such as emigration to foreign countries, pass-- 
poi*ts, navigation regulations, oi^ensive and defensive 
alliances, international air navigation, strategic com- 
munications, etc., the right of decision on the part of 
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Indian States should be taken as ha^ving been surren- 
dered with the surrender of international life. Whether 
these rights entitle the Parainoimt Power to create new 
obligations is altogether different. For example, the 
right of defence has been siiri-endeind by the States to 
the CroviTi. The Crown can therefoi-e naturally demand 
that the States should not l)y theii' aetirities I'ender the 
fulfilment of the obligation it has luidertakeii impossible 
and that all legitimate facilities should be given to the 
protecting power. But clcarh’ the Cb'own cannot ask 
for fresh sacrifices or impose fresh conditions as a price 
of the duty it has solenmly undertaken. > In the matter 
of international agreements, it can bind tlie States so 
far as it binds itself, and can create only those obliga- 
tions which the Croxsii itself undertakes on behalf of 
British India. Only in mattei’s wliich inrolTc legisla- 
tion Ilf file States (e.g., su]>pression of forced labour) 
the previous consent of the States is necessary. 

Defence, foreign relations and international agree- 
ments fall within the exclusive authority of the Ci’own 
and are not therefore within the spliere of inter-statal 
law. These are alluded to here only to point out the 
limitations on the independence of the States. 

The main subjects forming the basis of the huv 
affecting the iiidependenee of States can be discussed 
under the headings of intervention, succession and 
minority administration. 

Intervention is the right of one State to inteipose 
its authority in the internai affairs of another indepen- 
dent State. International law recognises this right of 
intervention in the following cases : — 
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The Covenant of the League of hTations reserves 
the right to intervene in the internal affairs of a State in 
case of war or a threat of war affecting the members 
of the League. This, however, may be considered to 
be an exceptional power derived from a delegation of 
sovereignty. But besides this right given to the collec- 
tive organisation of nations, sovereign States have 
always claimed the right to intervene in the affairs of 
each other on numerous grounds, the chief of which 
£ir6 — 

(1) misgovernment in a neighbouring State 

threatening the tranquility of the inter- 
vening State. The successive interven- 
tions of the United States in the affairs of 
Mexico and other central American States, 
and the intervention of the Powers in 
China provide examples of this. 

(2) Refusal of one State to fulfil its obligations 

to another may lead to intervention. 
Where a State is either unwilling or 
unable to meet its financial obligations, the 
State affected can intervene and secure the 
fulfilment of the obligation owing to it. 

The intervention in Egypt as a result of 
Ismail Pasha’s inability to meet bis 
foreign creditors is an example of 
this. The joint intervention of Prance, 
England and Spain in Mexico under the 
leadership of ISTapolean III is another 
example. The persistent demand for inter- 
vention in Russia is on the ground that 
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tlie BiiBsinii r!'OTcrnniciir li;is Tc-piidiatcd 
its obligations. 

(3) Perseeiitioii or ill-treannoni c»f llif* sul'jjcets 
of Olio State by another. Tiu* inaijilii y i-f 
a State to afford protecli'ai io !V>i-(:];rn 
subjects is considered su file ion i )'i‘as,!ii fur 
siicli iaiervention. The unital-r o’" aiis- 
sioiiaiics in China led to tla- (Tcrnian 
intervention in that Slate. Hip alleged 
ill-treatment of an Italian Enyineer in 
Afghanistan led lo a threat of interveHtion. 
by Mussolini. The landing' ut Italian 
troo]ts ill C'orfu was the out.-ome of a 
similar trouble in C-Treere. The clas>ic 
example of how far a State will ep to inier- 
veno in the affair.s of another in its duty 
of pi-otccting its own suhjedF. is provided 
by tbe case of Don T’acificus. a Briiish 
subject who enine to pa-ief in n si rc-et affray 
in Athens. On tin’s occasion Lm-d Ihil- 
merston orden-d a, jiacific Idockade «:f ihe 
coasts, of Greect* and jnstific'd las actimi 
by declaring tliai cre-ry Britisli sulije-'t 
wherever lie is she-uld have the fc'eling that 
the might of the British Empire is behind 
him. One of the reasons advanced by th.' 
British Government for its intervention in 
the affairs of the South .4 fid can. Ei'puldics 
was the ill-treatment of Indians by tlu' 
Boers, 



Ill all these cases intervention is recognised to be 
legitimate. At the same time it is vnli to remember the 
principle laid down in a circular issued by the Russian 
(iovernmeiit when Engiaiid suspended diplomatic rela- 
tions with Aapies and threatened intervention on the 
ground of general misgovermneiit. “We could under- 
stand/' said the Imperial Russian Government, “that 
as a consequence of friendly lorethoiigiit one govern- 
ment should give advice to another in a benevolent 
spirit, that such advice might even assume the character 
of ail exliorcatioii ; but we believe that to be the furthest 
limit alloii'abie. Less than ever can it now be allowed 
to forget ill Europe that Sovereigns are equal among 
themselves, that it is not the extent of territory but the 
sacred character of the rights of each which regulate the 
relations that exist between them. To endeavour to 
obtain from the King of Naples concessions concerning 
the iiiteriial go\'ernmeiit of the (State b}' threats or by a 
iiieiiaciiig denioiistratioii is a violent usurpation of his 
aiidiorit}', an attempt to govern in his stead; it is decla- 
ration of the rights of the strong oi'er the weak.'‘ 

These principles are applicable also to Indian 
fStates, but beyond these there are certain features, 
special to the Indian tState-sj^stem, which govern the 
law relathig to hiterveniioii. It is recognised that 
shice the Ci-own lias the obligation to jirotect the dynasty 
against internal reliellioii, and to defend the State 
against external aggression, there is a co-relative duty 

4 Martin, Life of the Prince Consort, III. 510. On the ciuestion of 

Intervention, see:-* 

(i) Hodges Doctrine of Intervention (1915). 

(ii) K C. Sewell— Intervention in International Law, 



on tile part of tlie Rulers to govern in sueli a manner as 
not to raise active and widespread discontent in tlie 
State. The Paramount Power therefore has the right to 
intervene in the affairs of a State if gross inisgovern- 
ment prevails in that State. 

Some writers have put forward the claim that the 
Government of India has the right of intervention even 
if there is no misgovermiieiit in the State. The Report 
of the Indian States Committee adojits this point of 
view and declares as follows: — 

“ Intervention may take place for the 
benefit of the Prince, of the State and of India 
as a whole. 

The Oonimittee also held that even when there was no 
misgovermnent, the Paramount Power will be entitled 
to intervene in case of popular agitation for a change 
of Government.® These statements do not seem to be 
justified either by principles of law or by the just rights 
of paramountcy. The Government of India have on 
two important occasions officially laid down the 
principles governmg their right to intervene in the 
internal affairs of States. Pi the Baroda mm, the 
Government of India declared: 

“ If these obligations (of sovereignty) be 
not fulfilled, if gross misgovernment be 
permitted, if substantial justice be not dope 
to the subjects of the Baroda State, if life and 
property be not protected or if the general 
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welfare of the country and people be 
persistently neglected, the British Groveiiiment 
will assuredly intervene in the manner which 
in its judgment may be best calculated to 
remove these evils and to secure good 
govermnent.” 

More recently Lord Reading in his letter dated 
the 27th March 1926 to the Nizam of Hyderabad 
declared — “ the internal no less than the external 
security which the Ruling Princes enjoy is due 
ultimately to the protecting power of the British 
(xovernment, and where Imperial interests are con- 
cerned or the general welfare of the people of a State 
is seriously and grievously affected by the action of its 
government, it is with the Paramount Power that the 
ultimate responsibility of taking remedial action, if 
necessary, must lie. ’ ’ 

These two pronouncements taken together yield the 
conditions under which the Paramount Power claims 
the right to intervene. They are : — 

(1) disregard of the obligations of sovereignty; 

(2) gross misgovernment ; 

(3) refusal to do substantial justice; 

(4) non-protection of life and property; 

(5) persistent neglect of the general welfare of 
the countiy ; 

(6) Imperial interests. 

The first five of these constitute a comprehensive 
definition of systematic misgovernment. Individually 


01 - in eymbmation they coiiistiiute u nienace to the 
internal trunquiiit}' ur external scciiril}' of llie rJtaie, 
and the (t-uveiimient of India elaini with jiustiee iiuii 
they have the right to interjjose their auihorit}' in the 
mterests of the Empire no less than of the iState and the 
Erinee. The leading cases of intervention are till 
comiected with one or other of these enuiueraied 
conditions. l 5 inee 1920 there have been 0 important 
cases of intervention the facts of which have come to the 
kn ow I edge of the piiblie. They relate to the abdication 
of the Maharaja of Isabha (.1922; , the limitutlou of 
powers of the late Makarana of Udaipur, the abdication 
of li. H, Tiikoji Hao Holkar of Indore (1925), 
mterveiition in the affairs of His Exalted Highness the 
Kizam (1926), the abdication of the late Maharaja of 
Bharat jmr and the eurtaihnent of the powers of the 
Maharaja of Alwar. A detailed discussion ox these 
cases is not possible at the jiresent time, because in the 
case of Udaipur, Hyderabad and Aiwar all the material 
facts have not been made available to the xjubiic. in 
the Eablia case the Earuuioiuit Power made it dear iu 
the Resolution issued ou the subject tliat their inter- 
vention was due to 

(a) the alieged hiterference of the Ruler of 
Nabha hi the atiairs of a neigiiboiiring btute ; 

(b) gross and systematic niisuse of the judicial 
machhiery of the State with the active 
comiivance of the Ruler. 

The Indore case stands by itself. The intervention 
of the Paramoiuit Power was jjased on principles not 
unknown in International law. A sensational crime 
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was coH'imitted in oiio of the impor-tant thoroughfares 
of Ecimbay by uk'u connected with Indorse administra- 
tion. A demand was made by the Groverninent of India 
that an enquiry should be conducted into the whole ease 
aljoiit the pjersoiial responsibility of the Ruler. The 
hlaharaja considering such an enquiry to l^e against his 

* status and position abdicated. The demand which the 
C-roveiainient of India made is one uhich is recognised as 
legitimate m international law. Austria demanded 
such an enquiry after the Serajevo murder. Moi-e 
recently Prance asked for such an enquiry m Hungary 
wdien the conspiracy to counterfeit franc notes was 
discovered. If one iudependent State is suspected of 
complicity in events leading to breach of peace in 
another, it is within the competence of the latter State 
to insist on enquiry and on refusal to intervene forcibly. 
So far as the claim made by the Paramount Power to 
adjudicate on the personal responsibility of the Ruler 
of Ridore vms coueerned, it is well to remember that the 
same demand Wiis made by the Peace Conference at 
Versailles in I'cgard to Emperor William II and that 
demand ^cas not considered by the legists of the allied 
pow(‘rs to be against the canons of international law. 
Therefore the Indore cai^e is not properly speaking an 
inteiwentioii leased on the special obligations of Indian 
State law. 

The Bharatpur ease is more important from the 

* point of view of the student of Indian political law. 
The only allegation against the administration of 
Bharatpur was financial paralysis amounting to gross 
inisgovernment. There was however no case of failure 

9 
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to meet external obligations. The question ^Yas solely 
the effects of the extravagance of the Ruler on the 
administration. Whether this is a matter on which the 
Government is entitled to intervene must depend on the 
fact whether these effects amounted to “gross 
misgoveriiment”. Mere fhianeial extravagance eamiot 
justify intervention in the affairs of a State. Whether 
such extravagance led in this particular case to a 
paralysis in the administration ainoimting to gross 
inisgovernment is a question of fact on which it is 
' impossible for outsiders to give any opinion. 

In the Hyderabad letter of Lord Readhig, already 
quoted, the right of intervention is claimed on the basis 
of imperial interests. If by this phrase it is meant that 
the Paramount Power has the right to intervene in 
order to secure the fulfilment of Imperial obligations it 
has undertaken, e.g., the defence of India including the 
States, the right to protect foreign lives and foreign 
property, in short, the rights arising from tlie surren- 
dered powers, then the claim is just and irrefutable. 
But ‘Imperial interests’ is a wide and vague jihrasc cap- 
able of the most extended application. It does not sewn 
that the Paramount Power has any right to intervene 
in the affairs of States merely because the economic 
interests of the Empire would benefit by such interven- 
tion. 

A peculiar feature of Indian State law is that there 
are rights of intervention in tlie internal affairs of 
many States which arise out of the express provisions of 
their treaties. Thus a clause in the Treaty with 
Travancore provides that the Maharaja will abide by 
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the advice of the Resident on important questions. 
Provisions of a similar character are found in treaties 
with numerous important States. How far this provi- 
sion is in force is dependent on the usage in that parti- 
cular State. Intervention in such eases is a part of the 
constitutional machinery of the State and cannot pro- 
perly be included within the sphere of interstatal law. 

The law relating to succession has undergone consi- 
derable change during the last few years. The previous 
rule was that no succession in an Indian State is valid 
unless it be with the previous sanction of theParamomit 
Power. This was clearly an usuipation of rights in the 
case of direct succession, because in such a ease the 
right to succeed did not depend on the sanction of the 
Paramount Power. This point was conceded during 
the discussion with the Princes in 1917 and in the 
“Memorandum on the Ceremonies comiected with suc- 
cessions” it was laid down that where there is a natural 
heir in the direct line, he succeeds as a matter of course 
and the recognition of such succession is to be conveyed 
by an exchange of Miantas. The durbar of succession 
is to be held by the Ruling Prince himself and not by the 
Resident or the Agent to the Hovernor-G-eneral as used 
to be the custom in many States. The religious cere- 
monies which constitute the traditional enthronement 
will bo conducted without the intervention of the 
Paramount Power and the public assumption of 
authority will be by the Ruler himself. 

It is of course obvious that in cases of disputed 
succession, the right of decision must remain with the 
5K-6 
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Paraniomit Power ; tliat is a limitation on the 
independence of the State resulting from the duty of 
the Paramount Power to prevent civil war and to 
ensure the peace of the State and the permanence of the 
dynasty. 

The special responsibilities of the Paramount 
Power during the minority of Rulers is another aspect 
of the law affecting the independence of States. The 
position which the Goverimient of India had taken up 
before 1917 was that during the ininorit}' of a Ruler the 
duty of administration fell on the CTOvermnent of India. 
Lee Warner held the view that the diitv' of nssunung 
the guardianship of minor Princes flowed from the 
sovereign right of the Crown of England. This is a 
survival of the feudal theory imder which it was the 
duty and right of the suzerain towards his vassal to 
assume the guardianship of the minor and manage his 
fief for him. But the Indian States never recognised 
this right on the paid o|_ the Pai'amount Power and it 
was strenuously denied by them that during the minority 
of the Ruler the right of administration ren rained with 
the British Crown. The pi'actice which the Clovern- 
ment of India had followed in some States of appointing 
their own officials as Regents and administrators had 
led to numerous complaints. Prom the time of I^ord 
Mayo a Minority Administration was looked upon as a 
welcome means for introducing British methods of 
administration and of bringing the State in line with' 
British Indian policy. Thus in Bikaner and Alwar, 
the British officials who were entrusted by the (lovern- 
ment of India with the administrations of those States 


43 


stirrenclered tlie right of coinage. Numerous other 
cases could be quoted to show that the practice of 
entrusting- administrations of States to British officials 
working under the orders of the Ooverumeiit of India 
was liable to great abuse. 

As a result of the continued protests of the States 
a compromise was reached and the Government of 
India issued a Resolution laying down the principles 
of l^Imority administration. This Resolution is a good 
example of the conventional law as it is now developing 
in India. 


UECTUilE m. 


THE LAW EELATING TO PEOPEETY, 

The Iiiter-statal Law relating to property touches 
intimately the sovereign rights of the States. 

The most important property of a State is its 
territory, hence any practice, usage or law which affects 
the absolute right of the State over its tenitory is a 
limitation of its authority. The establishment of Can- 
tonments, Residency areas, easements enjoyed by one 
State in the territory of another, guarantees to feuda- 
tories and estate holders, machinery for the settlement 
of boundary disputes, etc., are matters directly affecting 
the property of a State. 

Cantonments in Lidian States are areas occupied in 
the tenitory of an Lidian Ruler for military 
purposes. They are enclaves within the State territory. 
Secunderabad, Bangalore, hlhow, and Keeinuch are 
suitable examples. Originally it was recognised that 
the British Government possessed no sovereign 
authority in these areas. Noi inherent right of juris- 
diction was claimed. Li 1880 Col. J^laisey, Examiner 
in Military Law, brought up this question for the con- 
sideration of Ooveinmeni He wrote: “I have as yet 
found no explicit information as to whether the land of 
Cantonments situated in hfative States belongs abso- 
lutely to the British Government or whether in any case 
it still belongs to the Native Ruler and is held by 
Government under a grant or lease by him.” In the 
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letter of the Legislative Department No. 561, dated the 
27th July 1874 an opmiou was expressed that the sites 
of any such Cantonments situated in Native States 
belong to the British Government even if not trans- 
ferred under treaty.” It was declared they must be 
held to have been ceded to Her Majesty’s Government. 
This easy solution met with strenuous opposition from 
some important States and the matter was allowed to 
lie over without any definite decision. But in the 
period between 1891 and 1896, a definite policy was 
adopted of treating the sites as British so long as -the 
area wns under military occupation. -In 1891 the 
Goveinment prohibited the States from exercising 
jurisdiction and from taxmg the population within the 
area. The present position is that the GoA^einment 
claim “no proprietory right over the sod but that so 
long as the cantonment is mamtained the land assigned 
to the eantomnent should be under their control as 
absolutely and completely as if it were part of British 
territory.” 

The position of the Cantonments within State 
territories has to be loo-ked at from the point of view 
of jurisdiction, fiscal policy and of the- general control 
over chil population. 

Originally the jurisdiction in these areas belonged 
to the States. In 1853 the Government of India 
recognised the sovereignty of Gwalior over aU 
Cantonments situated within the State and declared th|it 
they had no right 

(a) to set up Criminal Courts and try persons 
eommittiag offences within those areasj or 


Jurisdiction ia 
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(b) to legislate for those areas. 

As a result, His Higlmess the Maharaja Seiiidia issued 
a Saiiad creating special Ooiirts for those areas. He 
also promulgated certain laws which were in force in 
British India, as specially applicable to those Oantoii- 
ments. In the period between 1892 to 189(> wlien the 
Hovemment of India began to claim sovereign rights 
over these Cantonments, they extended various British 
laws without consulting the Maharaja or securing his 
consent. In 1897 an order was issued by the British 
Government, extending the area under British juris- 
diction to five miles. Even the Court which was 
created by the Maharaja was abolished without 
reference to him. 

A Cutch ease will better illustrate the point. 
Land "was sanctioned hy the Darbar at BhuJ for the 
construction of British police lines. But in according 
the sanction the Maharao’s Govemment stated “ How- 
ever to make the matter more clear, it may be added 
that the use of the land which has been granted for the 
purposes of the police lines only, shall not be availed 
of for any other purpose and m the event of the site 
not being required for the stated purpose, it shall 
revert to the Darbar. In fact o-wiiig to the use of the 
land having been allowed for the object stated, it does 
not cease to be the property of the Darbar.” In spite 
of this express reserwation, a demand was made ia 1917 
for the formal cession of jurisdiction within the area. 

The Cantonment question has another aspect, that 
of excise and other fiscal and commercial arrangements 
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affecting the revenues of the States. It is generally 
held by the Giovernment of India that Cantonments 
and other areas of that nature withiu the territory of 
a Ruler should not be subject to excise rules and 
customs duties of the State. The subject should be 
looked at from two points of view: of the military 
quartered in the Cantonment and of the civil .population. 
The former have a clear claim for exemption from' 
the State customs duty. But the same claim was at 
one time, advanced with regard to the civil population 
also. In Cutch, attempts were made to secure this 
exemption to the ordmary residents of the Cantonment 
and till 1909, ui the Gwalior Cantonments also the same 
policy was follo\ved. 


In 1909 a conference was held at Indore on 
September 21st-23'rd to discuss the questions arising 
from the taxation by Gwalior of the goods supplied to 
British Cantonments situated within the territories of 
the klaharaja Scindia. The Gwalior claim was that 
the Cantonments, though temporarily xmder British 
occupation and under British jurisdiction, are integral 
parts of the Darbar’s territories and that the 
Darbar are entitled to subject their inhabitants (other 
than classes who by treaty or otherwise are exempt 
from the taxation of the Darbar) to their customs duties. 
The Gwalior Government held that the supplies of the 
unexempted portion of the Cantonment population 
should be taxed in precisely the same manner as the 
supplies of the Darbar territory. 

It is interesting to note that when this conference 
was called the Officer Commanding at Goona 
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econd Con- 
ference. 


(Col. W. A. "Watsoii) eliallengedtlie riglit of tlio Darbar 
to eifect a change, contending firstl}* that Goona is 
British territoiy and secondly that its inhabitants are 
entitled to exemption by presumption. The conference 
inclnding the Political Officers ho'weTer held that the 
States are, except where treaties expressly i3rohibit it, 
entitled to impose customs duties on the non-exempted 
population of the Cantonments. 

A second conference was held at Indore on the 5th 
August 1910, when the details were agreed to. The 
matter was however again reopened by hEr. (aftoiwards 
Sir) Michael O ’Dwyer who asked for certain changes 
before fixing the date for the introduction of the scheme. 
It was suggested that if, by the loss of Octroi revenue, 
the Cantoiunent fund should cease to )>e self-supporting, 
the Darbar should compensate the Cantonment authori- 
ties. This principle is followed in the Cantonments 
situated in the Nizam’s territories. 

The settled policy of the Government of India now 
is “so far as possible to restrain the growth of Canton- 
ments in native territory into trading centres” and to 
utilise the area solely for the j'rtiri>ose for which it was 
originally leased. 

“Residency areas” constitute another interference 
in the property rights of the State. Residency pr(.>per 
is naturally regarded as possessing an ex-territorial 
character. This is in accordance with international 
practice. In Central and South America the exterri- 
toriality of the residence of ministers is so absolute that 
political refugees belonging to the country are allowed 
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to take shelter within the embassies of other powers.^ 
The immunity of Residencies is midoubted and the 
political law of India attaches great importance to it. 
But the extension of exterritoriality to areas not within 
the occupation of the Resident is undoubtedly an 
encroachment upon State territory and an usurpation 
of the State’s rights. The Hyderabad Residency area 
extends to many square miles. In Kashmir there was 
until recently an area in the city of Srinagar itself over 
which the Resident, it would seem, claimed certain 
rights as a matter of courtesy. The best known of the 
Residency area eases is that of Indore, a detailed study 
of which would be of considerable mterest. 

By the Treaty of Mandsaur (1818, Article 14) it was 
provided that “in order to maintain and improve the 
relations of amity and peace hereby established, it is 
agreed that an accredited minister shall reside with the 
Maharajah Malhar Rao Holkar.” For his residence 
an area of over 400 acres was assigned. Though the 
area still belongs to the State and is assigned only for a 
specific purpose, it has been converted into a small town. 
A big centre of trade has come into existence ov&r which 
the State’s authority is not recognised. Besides by a 
system of slow encroachment the original assignment 
has itself assumed much larger dimensions. Originally 
only 400 acres were given ; the area now known as the 
Residency Bazar extends to 800 acres. It now contains 
3602 houses and has a population of over 13,000 inhabi- 
tants. The right of the Holkar ’s Oovemment to tax 
the inhabitants of the Residency Bazar is not denied, 
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thoiigli its exercise lias been strongly resented and many 
unjust limitations bare been set on it. In fact Col. Barr 
as A. G. G. stated in 1897 as follows: — 

Under certain limitations and subject to 
certain provisions as to method of coiitrtl, the 
Agent to the Governor-General is prepared to 
admit that as the Residency limits foi'in an inte- 
gral part of the territory of His Higlmess the 
Haharaja Holkar, the Darl)ar has the right to 
levy from a person living in the Residency limits, 
not bemg a British subject, the same taxes as are 
taken from other persons living in other pai-ts of 
Indore territory. It may be conceded that 
Banias and other dealers purchase and bring into 
tlie Residency Bazar grain and other articles of 
commerce in excess of local reqnirennaits and 
that these articles change hand in tln^ Residency 
Bazar and that XJi*ofits aceinie to the dealer's whv) 
buy and sell these articles. 

It is with regard to the legitimate tax on these 
trade transactions that tire Agent to the 
Governor-Genera i is pr-epared to admit th(r claim 
of the Indore Darbar”. 

It is clear from the Indor-e ease that wliere exterri- 
toriality exists, there has heeii a tendency to extend it 
beyond its legitimate scojre. But with the assertion 
by the States of their rights the practice has come to 
be governed by certain pi*iiieiples which may be stated 
below — 

(1) Whether such areas are Cantonments oi* 
merely the Bazars attached to the Resi- 
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deiicy, the Sovereignty and proprietory 
rights belong to the State ; 

(2) Jurisdiction over this area is exercised by 

the British Officer as a “political” right; 

(3) The right to tax the non-exempted classes in 

these areas belongs to the State and not 
to the British Government. 

It is necessary to add to here that the Residency 
Bazar has now been retroceded to Indore; that negotia- 
tions are in progress with the Hyderabad and J!tlysore 
Governments for the retrocession of the Civil areas 
attached to the Cantoimients at Secunderabad and 
Bangalore. The Govermnent of India have now 
i-ecognised the justice of the claim of the States that the 
area imder military occupation should be strictly 
limited and the rights of the State over adjacent tracts 
where bazars and cities grow up should not be 
encroached u|)on by the Cantonments and Residencies. 
This rectification of policy has had very beneficial 
results. 

The law with regard to this subject has not yet 
assumed its final shape. There are nmnerous ijoints such 
as the extradition of State subjects from these areas, the 
validity of special State Laws, the exercise of jurisdic- 
tion by Political Officers, the rigffi to extend telephones 
and State postal service, the use of State currency as 
legal tender etc, on which no final agreement has yet 
been reached. Till these questions are settled by umtiiai 
agi-eement, the practice relating to Cantonments and 
Residency areas must remain unsatisfactory. 
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Tlie boundaries of a State are fixed and unalterable 
except in the cases discussed in the 2nd lecture. Where 
the boundary is artificial, that is where it results from 
an arbitrary division of land, it is determined by agree- 
ment. Where it follows a natural course, there are 
certain broad principles, generally applicable to ail 
States. According to Hall, “Where a boundary follows 
momitaius or hills, the water-divide constitutes the 
frontier : where it follows a river, and it is not proved 
that either of the riparian States possesses a good title 
to the whole bed, their territories are separated by a Ime 
irunimg down the middle, excej)t where the river is 
navigable m which case the centre of the deepest 
channel or as it is usually called the Thalweg is taken as 
the boundary”. 

Though the boundaries between Indian States are 
fixed, there often arise controversies and disputes 
between States on this subject. The Government of 
India as Paramount Power claims, by virtue of its duty 
to prevent private war, the right to decide finally these 
disputes. In the case of a boundary dispute between 
an Indian State and a foreign power the right belongs 
undoubtedly to the British Government. This claim 
was asserted by the Government in the boundary dispute 
between Kashmir and Tibet. An attempt to settle the 
question by direct .jregotiations liaving faded, the 
Government of India claimed that in virtue of its para- 
mountcy it had the power to arbitrate between Tibet and 
Kashmir. 

As between Indian States themselves a conventional 
law is now in the process of develc^ment and the 
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Government of India are discussing with the States the 
desirability of issuing a Resolution on the question. 
The absence of clearly defined rules on this subject was 
keenly felt by the Prmces and the negotiations which 
have been going on between the States and the Govern- 
ment have not yet reached the final stage. 

The easements enjoyed by one State m the territory 
of another is another important question affecting 
property. These easements may be divided under the 
following heads : — 

(1) privileges in temples, mosques and other 

religious property; 

(2) vested rights in regard to water, right of 

nawgation and passage, rights of irriga- 
tion; 

(3) air navigation. 

In a country like India where religion plays so 
important a part, it is Imt natural that there should be 
numerous cases of religious rights interfering with the 
territorial sovereignty of States. Sometimes there are 
well established rights belonging to a State in the 
temples situated in the property of another e.g., the 
rights of Travancore in the Kutal Manihyam and 
Perumana Devasthanams situated in the State of 
Cochin and the rights of the Gwalior Darbar in certain 
temples in Kolhapur. In other cases there are famous 
pilgrimage centres, sacred spots situated within the 
territories of Indian States over which by long usage 
the communities holding such spots as sacred have 
acquired special rights such as the right of unhindered 
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passage, the right of worship, the right of the coin- 
mimity to see that their religious susceptibilities are not 
outraged. Outstanding examples of this class of cases 
are the Dwarka Temple in Baroda, the Amarnath Care 
Temple in Kashmir, the Sikh Temple of Naiider in 
Hyderabad territory, the Sacred Hill of the Jains in 
Palitana State. 

It is undeniable that when a place has been held 
sacred for a long time by a religious community not 
conjSned to the State in which that place is situated, 
there is created by usage a limitation in the authority 
of the State. The State caimot imevent access to it of 
outsiders coming for legitimate purposes of worsiiii), 
nor mete out differential treatment to them. It caimet 
demolish the temple, mosque or shrine or do anything 
likely to outrage the religious scruples of those who hold 
it sacred. This is a well established i^rincipie eren iu 
international law. Jfor many centuries the sacred places 
of Ohristianity ^vere luider Turkish domination, )jut the 
right of the Turks to deal in whatever nuimier thej' 
chose with the places of Christian worship and venera- 
tion in Jerusalem or Kazareth w'as never accepted by 
Christian nations or asserted by the Turks themselves. 
The treatment of the Pope by Italy was always consi- 
dered an international question and rightly so. 

In India, the leading cases on this question relate 
to Palitana Hill and to Kander. The Jain d-oinmuiiity 
holds in special reverence the shrines and temples on 
the sacred Hill situated in Palitana. The Thakore 
Sahib of Palitana thought it a legitimate method of 
raising revenue to impose a heavy pilgrim tax. This 
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was resented ])y the Jains who appealed to the British 
Govermnent and a conference was held between the 
interested parties under the mediation of a British 
Official to settle the question. 

The Jvander case is even more interesting. The 
Sikh cuinmmiity holds Nander in special veneration as 
Guru Sri Govhid Singh Sahib died in that place. The 
Gurudwarn built on tlie site is the object of devout 
pilgrimage by Sikhs all over India. The town is within 
the dumijiions of the Nizam of Hyderabad. Communal 
troubhi broke out at Nander between the Sikhs and the 
local Muslims and it was alleged that the Nander temple 
was attacked by Mohammedans. The Sikh community 
was naturally agitated and the Sheromani Gurudwara 
Prabaudliak Committee decided to send JatJuis to 
Nander to vindicate the honour of the panth. The 
Nizanrs Government however handled the situation 
tactfully and invited the co-operation of Sikh leaders. 
A British judicial officer from outside was appointed to 
decide the ease. 

It is dear from these examples tliat the territorial 
sovereignty of a State suffers from some serious limi<a- 
tious in regard to religious centres over which cominmii- 
ties outside the State have acquired rights of worship or 
pilgrimage, or which are held in special veneration by 
them. 

Another kind of easement arises in regard to vested 
rights in water, right to navigation and passage and 
right to irrigation. International law relating to these 
subjects is very complicated and not well defined. It is 
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generally agreed that a State has full sovereign right 
over waters contained in lakes, rivers or channels 
existing in or flowing exclusively through its territory. 
Even with regard to these, prescription may give 
another State a right. Thus certain villages in Sialkot 
district have water rights in certain villages in .Jammu. 
Apart from this cpialifieation arising from prescription, 
it is g-enerally accepted that lakes, rivers, etc., which are 
exclusively within the territory of one State bcdong to 
it. The numerous lakes in Kashmir, the Pampa and 
certain other rivers in Travancore fall within this 
category. 

The question of the general right of navigation 
about which many international controversies once 
raged, especially in relation to the Scheldt, ISIississippi 
and St. Lawrence has no bearing on Indian conditions,. 
So far as international law is concerned, the riparian law 
has been almost exclusively in relation to navigation. 
Even in this sphere the law relating to most of the river 
systems is decided by iiitemational agreements. The 
Berlin Conference provided for the free navigation of 
the Congo and the Kiger systems. The treaty of Paris 
opened the Danube to all nations and instituted a per- 
manent Danube Commission. Tlie Elbe, the Oder and 
the Memen have been declared international rivers. So 
far as the navigation of the Rhine was concerned, its 
regulation was considered an important part of modern 
international law. The Indian rivers, so far as they are 
navigable, are exclusively in British territory. The 
Indian States, being mainly inland areas, have no rivers 
open to navigation. 
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International law, so far as irrigation rights 
are concerned, is yet undeveloped. The only ri^er 
outside India, where the question has arisen, is 
the Mle, and the allotment of water between Abbyssinia, 
the Soudan and Egypt has not yet been decided aceord- 
ing to any principles. An attempt was made to place 
the international law on this question on a firmer footing 
at the Madrid Conference in 1911 but the draft regula- 
tion dealt mainly with the question of utilising water for 
power. The problem in India is that the Indian States 
have generally speaking no rivers within their exclusive 
authority. In every ease British India is a eo-riparian 
o'nmer. So the rights of irrigation in almost every case 
(except in Travancore) are shared between British 
India and the State concerned. 

There has been no definite ruling on the irrigation 
rights of Indian States. 

Proposals have been put forward at different 
times to codify the law in India but the complicated 
conditions of the Indian river systems have so far 
defied codification. So far as municipal law is con- 
cerned the tendency has been to abrogate the so called 
rights of riparian owners. The preamble of the 
Northern India Canal and Drainage Act expressly 
asserts this by declaring that the G-overmnent is entitled 
to use and control for public purposes the water of all 

livers” In Canada and Australia also the same 

tendency has found statutory recognition. The exist- 
ence of Indian States complicates the problem of 
absolute ownership which the Government clahns 
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over tlie water in its territory and the riparian 

controversies in India have arisen out of this fact. 

« 

The main river controversies in India relate to the 
Periyar irrigation scheme, the Sutlej irrigation scheme, 
the Cauvery dispute and the disputes betwc'cn 
the Jammu and Kashmir State and the Pimjal>. 

The Periyar is a river originating in Travaiieore 
but it touches Cochin tenitory in many places and tlie 
British territory of Cochin at its mouth. Peiyyar is 
therefore undeniably an interstatal river, in fact the only 
one in Travancore. The Madras Grovernraent desired 
to utilise the waters of this river to irrigate the adjacent 
British district and this could be done only by having 
the headworks of the project in Travancore temtory 
itself. An agreement was forced on Travancore by 
which an area of 134 square miles was surrendered by 
the State for the creation of dam on a nominal rental of 
Es. 5 per acre. The Periyar case does not yield any 
principles relating to water rights and is of importance 
only as an instance of high-handed economic injustice. 

The Bahawalpur eases are more important from 
the point of view of wnter rights. Bliawalj)nr is a 
State of 15,918 square miles of which 9881 square miles 
are desert land. But for the Sutlej the entire State 
would he a desert. The area bordering on the river is 
cultivated by irrigation. Naturally any decrease in the 
water of the Sutlej is a matter of life and death for 
Bahawalpur. Therefore when proposals for the con- 
struction of the Lower Bari Doab Canal were before the 
0ovemment of India^ the Bahawalpur Barbar entered 
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a vigorous protest against any attempt to disregard its 
rights, the material portion of which reads as follows : — 

‘‘When the State is deprived of water, and the 
contiguous parts of Montgomery and Miiltan districts 
will receive a constant supply, the population of the five 
said Kardaris numbering 519,625 persons will feel the 
loss most painfully. Many villages shall he desolated 
by their inhabitants migratmg to Multan and Mont- 
gomery. The Sutlej has ever contributed most greatly 
to the prosperity of the State and it has lent an import- 
ance to the towns (like Bahawalpur, Ahmadpur, 
Khairpur, XJch, etc.) which are situated on its banks. 
The project threatens to lower the status of these towns. 
Observing such an all-round loss, the State, with per- 
fect confidence in the protection that has ever been 
accorded to its interests by the Government, begs to 
represent its dangers and to request that a full conside- 
ration be given to the matter before the project is 
finally sanctioned. 

“It is not the first occasion on which the proposal 
for building a weir across the Sutlej has been made. 
The proposal is an old one and dates far back to 1856 
when the idea wms first suggested. In 1869, and later, 
levels and surveys were taken of the area likely to be 
affected. At that time Colonel Minchin, then Political " 
Agent of the State, had, in his letter to the Government 
No. 32 of 22nd July, 1869, represented the interests of 
the State. The Chief Engineer to the Punjab Govern- 
ment in his letter No. 3788, dated 19th October, 1869, 
proposed to allot a certain amount of water for the 
State. It shows that the rights of the State were 
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coiisiderecl. But the project, if it was dreaded as a blow 
then, would prove a death blow now, demolishing, as it 
will, the results of j^ears of constant elforts and expenses 
iiieurred. 


* ''k 

“It is a fact, supported b}^ Iiistor}' as well as 
by custom, that territories through or alongside of 
wliieh a certain rix^er flows have a right to the use of 
watei* to the extent that the exercise of this right by one 
of them inaj' not infi'inge upon that of the others. This 
territory receives its supply of water from the lower 
part of the Sutlej course, and is jiistilied in claiming a 
due consideration to its interests. Such beiiig the state 
of things to result from the completion of the project, it 
is incumbent that the Crovernment should be hiunbly 
requested to arrive at a conclusion that should not only 
be not prejudicial to the ‘welfare of the State but should 
also allow to it room for future progress, thus enabling 
it to give proof of its everlasting gratitude by its con- 
stant faithfulness and prompt services.” 

The justice of tliis claim was recognised liy the 
Government and the question was hai')pi]y settled. 

Baha'vcalpur rights came again into prominance with 
the Sukkur Barrage Scheme. This time Bahawalpur 
claimed as an upper riparian state that the irrigation 
proposals of Sindli should take into consideration the 
future needs of Bahawalpur. This point of view was 
also recognised and Bahawalpur was invited to share 
in the benefits of that scheme. 


The Kauvery ease is equally interesting. 

In 1892, the Government of Mysore agreed not to 
construct any further storage works on the Kauvery 
river without the previous consent of the Madras 
Government, who were entitled to refuse that consent 
only if the work proposed endangered the prescriptive 
rights of the existing irrigation in the Delta. In 1910 
the Mysore Government asked for permission to con- 
struct a dam at Kannambadi which the Madras Govern- 
ment promptly refused. An arbitration was resoiled 
to but its award was not accepted by one of the parties. 
Finally on appeal the Government of India decided that 
the water should be allotted on a principle which would 
leave the parties free to irrigate a specified acreage 
without the consent of the other party. The decision 
here was clearly on the basis of equity and not of rights 
and the principle which the Mysore case yields is one 
that has considerable value in all discussions of this 
question. . ; 

The Kashmir irrigation cases stand on a slightly 
different footing. The chief water sources of the 
Punjab either originate in or flow through the Jammu 
and Kashmir State. But the State itself being mainly 
hilly cannot, except in a very small area near the town 
of Jammu, be irrigated by the ordinary level irrigation. 
But at the same time hilly area south of Pir Punjal 
could only be brought imder effective cultivation by 
ii-rigation and as it is possible that new methods of hf t 
irrigation may be devised in the future, the State claims 
that no new vested interests should be created in the 
Punjab without making adequate provision for its own 





demands in the future. The claim of Kashmir is based 
on two facts. During the last 40 years Pmijab has 
been extensively irrigated by waters in which the State 
had definite rights. But those rights were not taken 
into consideration and whenever irrigation proposals 
even of a minor character are now put forward by the 
State, the prescriptive rights and vested interests of 
the Punjab are pleaded. But the possibility of future 
developments caimot be overlooked and Kashmir claims 
that new iiiigation projects of the Punjab should be 
midertaken only after due consideration has been paid 
to its needs, present and future. 

The Government of India, it should be stated here, 
have however claimed that they are the trustees of the 
water rights of the river systems of India and as such 
have the right of allotting water to non-riparian States 
also, if they (the Government) are convinced that the 
material interests of the riparian States would not 
suffer and the non-riparian States would be greatly bene- 
fited. It was on the basis of this claim that the Govern- 
ment of India set aside the objections of Bahawalpur 
and allowed Bikaner to share in the Sutlej irrigation 
scheme. On the same principle when the Sirhind Canal 
was constructed, water was allotted to several non- 
riparian States like Patiala, Kabha and Jind. 'Qie 
principle vhich the Government of India has enunciated 
in the Bahawalpur ease is that the greatest good of the 
greatest number should be the criterion irrespective of 
provincial and State boundaries subject to the recogni- 
tion of the prior rights of riparian owners. 
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Another important question affecting the terri- 
torij^l rights of the States is the right of air navigation. 
The sovereignty of subjacent States over the air above 
them is now recognised in international law, though at 
the beginning of the century when the matter became 
important, opinion among jurists was divided. Bhint- 
cheU, Pradier Podere Nys and others held that air is 
absolutely free like the sea, except for a limited terri- 
torial zone. M. Pauchville in the revue generale de 
di'oit international public held that States can have no 
rights of sovereignty over air space by them because it is 
by its nature incapable of being appropriated, or 
occupied or subjected to their mastery such as the 
notion of mastery implies. He even drew up a code 
entitled “Regime Juridique des aerostats’’ of which the 
7th article affirmed that “the Air is Pree”,^ while the 
opposite view that the subjacent state has absolute 
sovereignty was maintained by Spaigul, Bellot and de 
Montmorency. The Cormnittee on Awation of the 
International Law Association® reported in 1913 accept- 
ing the principle of air sovereignty. The matter was 
set at rest by the International Air Convention of 1919, 
which accepted the complete and exclusive sovereignty 
of every State over the air space above it. Following 
this the British Government, by an Act of Parliament, 
affirmed the “full and absolute sovereignty and rightful 
jurisdiction” of the King over the air spaces above 
British territory. 

Early in the sessions of the Chamber, the 
Princes raised the question of their sovereignty over 

2 See Air Craft in War, p. 61. 

9 I# erA^tioaal IjWW Notes, 2, 
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air space and this v.-as accepted in principle by the 
British Government. But air navigation is a matter 
of international eoncem and as such the absolute 
sovereignty of the States over their air “territory” is 
subject to eeriaiii imporiant limitatioirs ■which wece 
agreed upon by negotiations with the Biumling 
Committee. 

The principles of what may be called the Inter- 
statal Air Convention of India are as follows: — 

(1) The sovereignty of the Rulers of Indian 
States over air space is recognised. 

(2^ But Service Air Craft will have the right 
of flying over State territories and land- 
ing at any point in war time. In peace 
time such Craft will land only at places 
fixed by agreement and will not fly over 
prohibited areas, except in eases of emer- 
gency. The States agree to enact and 
enforce legislation on the lines of British 
Indian legislation and also the Rules 
and Regulations thereimder. Suitable 
sites would be prorided for landing 
grounds. The States could build them for 
themselves but subject to the coiiditif)’a 
that the agency employed for such con- 
stinction should have adequate t(*(*lmieal 
qualifications. 

The fiscal rights of the States will he 
safeguarded by declaring special landing 
grounds as Air ports. 
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Every State is entitled to have its own 
civil air ei’aft for the carriage of goods or 
persons and it may reserve such rights. 
The Registration of Air Crafts and the 
licensing of personnel to be undertaken in 
agreement with the Civil Aviation autho- 
rities. 

Prom this summary it will be noticed that the air 
sovereignty of the States is recognised subject to the 
limitations of their international relations and to the 
necessities of defence. So far as internal civil aviation 
is concerned, each State will have the authority to 
reserve to its own air craft all passenger or goods 
traffic within its own territories. In peace time — 
except in cases of emergency — ^British as well as foreign 
air craft will be entitled to land only in places agreed 
on. So far as the registering of machines and licensing 
of pilots are concerned, these are regulated by the 
International Convention and as such the rights of the 
States are limited. The fiscal rights of the States are 
fully safeguarded. 

The Air Navigation Agreement is a good example 
of the new procedure in matters affecting Indian States 
and the Grovernment. 


# 
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LECTURE rv. 


THE LAW EELATING TO JUEISDICTION. 

The limitations of jurisdiction affeetuig courts in 
Indian States are a part of Indian public law as it 
affects persons. This law can be divided as affecting 
nationality, extra-territorial jurisdiction claimed and 
exercised by the Government of India, the exdusion of 
the jurisdiction of the States in regard to certain class 
of people by virtue of their official x^osition, the 
guarantee system in the Central Indian States, the 
special jurisdiction exercised over Railway lands and 
the limitations with regard to extradition. 

So far as Indian States are concerned, their sub- 
jects occupy in international law the status of British 
protected subjects. No claim is made l)y the Biitish 
Goveiiiment that the subjects of Indian States are their 
subjects. On the other hand, in passports and othm* 
official documents they are described as British pro- 
tected persons, or subjects of a British protected State. 
The British Courts recognise the claim that the snipects 
of Indian States are not British subjects. In the case 
of Watts V. Watts the contention of the defendant that 
as a subject of Travancore, he was not a British subject 
and therefore the procedure appropriate to foreign 
subjects resident outside the jurisdiction of the court 
should he applied to him was upheld by the court in 
England. In India the Foreign and Political Depart- 
ment issues notifications permitting .subjects of Indian 
States to hold appointments in British India. 
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Though the subjects of Indian States are not 
British subjects in the strict sense of the term, there is 
generally speaking no law defining nationality in the 
States. Subjects of Indian States are of two classes; 
either those whose ancestors have settled in the States 
or those who have accepted permanent domicile in the 
States. 

The question of non-British Poreigners acquiring 
the status of Indian State subjects and thus becoming 
entitled to the protection of the British Crown is a 
matter of some difficulty. The question is what is the 
extent of protection that a foreign national, say a 
German or Frenchman, who has become the subject of 
an Indian Ruler is entitled to receive from the British 
Crown. An analogous case which throws some light on 
this subject arose in England in 1918, B. v. Francis, 
Exparte Marhwald (1918, 1 KB, p. 617). In this ease 
a natural born German subject left Germany and 
settled down in Australia. He was granted naturali- 
sation under the Commonwealth of Australia naturali- 
sation Act of 1903. A foreigner who naturalises under 
this act becomes entitled to all political and other rights, 
powers and privileges to which a natural born British 
subject is entitled in the commonwealth. In London 
however he was charged as being an Alien who had 
failed to comply with the rules under the Aliens Restric- 
tion (Consolidation) Order, 1916. Justice Darling held 
in this case “that a man by virtue of such a certificate 
of naturalisation as was granted here and of the Oath of 
AUegiaiice may become the liege subject of the Kin^ih 
some part of his dominions yet not in all; and wherever 
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lie is not a subject, lie is an Alit'ii. In another 
case relating to the same Markwaltl (^ilarkwald 
V Administrator Oeiieral 1920 1 (Iianeer;^', Page 348) 
Lord Sterndale II. R. declared that “ tlu> certificate of 
naturalisation grantc'd to the appellant has therefore 
only that limited effect and by virtue of that I think 
he gets no right here at all.’’ 

The position therefore would seem to be that a 
foreign national can he naturalised in an Indian State 
and he will be entitled to the ordinary protection that 
a Britisli pi-otccted subject gds: Imt he would still be 
an Alien in the eyes of Britisli Law and will have no 
rights except in the State where lie is naturalised. 
A for(‘igner's son hoin in the country could, if he elects, 
be a natural born subject of the State and would have 
the same status as any other subje<*t of the Ruler. 

There are numerous other ijuestions allied to 
this subject of nationality such as the position of women 
of foreign nationality married to Indian State 
.subjects, the acquisition of foreign nationality by the 
subjects of Indian States etc wliicli could not be dealt 
with here. 

It is sufficient to state: — 

1. that the subjects of Indian States are not 

. ,lc ' 

British subjects and therefore in British 
India they can and sometimes are treated 
as aliens : for example they can be deported 
from British India, 

2. that ordinarily the rights of the British 

protected subjects are the same at least 
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outside India as those of natural bom 
British Indian subjects, 

3. that certainly the two are not naturally 
exclusive, that is to say a man can be a 
subject of an Indian State as well as a 
British subject by birth. 

British Indians who have accepted permanent 
domicile in the States become ui course of time subjects 
of States and in the same way the subjects of the States 
who have settled in British India are freely recognised 
as British Indians. In fact these two are not mutually 
exclusive. It is possible’ for a person to be a British 
Indian and a State subject at the same time. 

The only State I know in which an attempt 
has been made to define State nationality is Kashmir. 
Ko one who has settled in Kashmir after 1886 is 
considered a hereditary subject of the State and various 
special rights have been granted to this class of people. 
People wdm are not subjects of the State are not 
entitled to own property, nor except in special cases, 
can they hold appointments in the State. Ko other 
State has differentiated between its own subjects and 
other Indians, though in numerous States, like Mysore 
the Governments follow the policy of encouraging 
their own subjects. 

The Law regardmg the jurisdiction in Indian 
States is especially complicated. In the case of all the 
109 States which are members of the Chamber in their 
ovm right, the jurisdiction over their own subjects 
belongs exclusively to their governments. Again, in 
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The position was in a sense regularised by the 
foreign jurisdiction Act of 1873^ and since then all 
assumption of power over Europeans has been based on 
that Act. But it is not clear how that act can be 
depended upon for the exercise of jurisdiction where 
the right was not granted or ceded mdepeiidentlv. As 
Jenkyns in ^British Rule and Jurisdiction beyond the 
Seas’ points out: “The Act does not confer any juris- 
diction on the Crown, but facilitates the exercise by the 
Crowm and its officers of jurisdiction acquired ab-extra. 
The same view is upheld by Tarring' in his British 
Consular Jurisdiction in the East. The Foreign 
Jurisdiction Act is, as Lord Haldane has said in 
Sobhuza II v. Millar® really only “concerned with defi- 
nition and secondary consequences rather than with new' 
principles.” 

There are however three important cases which 
seem to go against this point of \iew. They are, E. v. 
The Eaii of Crewe. (1910. 2. K. B. at p. 576 ) ; m re: 
Southern Rhodesia (1919. AC. 211.) ; and Sobhuza II v. 
Millar (1926 AC. at p. 528.) The judgments in these 
cases would suggest that the exercise of jurisdiction may 
be valid under an order in council or by assuming 
jurisdiction by the Act of State. The Foreign Juiis- 
dietion Act was in these cases used as a machinery for 
promulgating laws. These cases do not give authority to 
the view that the Foreign Jurisdiction Act gives to the 
Crown the right to exercise jurisdiction in the territory 

1 1902, p. 154. 

2 Tarring — Consular Jurisdiction in tlie Bast ■ 1S87, p. 1^* . 

t Solilium II 'P. Millar^ 1926 AC. at p. 52§» 
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of a foieign prince who has neither surrendered his 
right nor acquiesced in its violation for a long period of 
time. Before 1861, no such right was claimed or 
exercised by the British G-overnment and except in the 
case of the States that voluntarily surrendered, there 
was never any legal acquisition of such right by the 
British G-overnment 

After the Indian States raised the question of the 
legality of the jurisdiction alleged to arise from the 
Foreign Jurisdiction Act, the British G-ovemment has 
shifted the ground and claimed that their right is based 
on paramountcy. In a recent communication addressed 
to the Patiala G-overnment, it was stated; “In regard to 
European British subjects, the Government of India 
have remarked that the criminal jurisdiction of the 
British courts over such subjects committing o'ffences 
in Indian States has consistently been claimed; this 
jurisdiction is based on the prerogative of the para- 
mount power.’' 

It is undeniable that the British Government has 
the right of protecting the interests of Europeans resi- 
dent in Indian States and of seeing that they receive 
just and fair treatment. But the ousting of state 
jurisdiction over this class of people is a survival of 
the period of capitulations, and should be given up in 
those states whose judicial administration reaches a 
specified standard. 

Exclusive jurisdiction is claimed by the British 
Government over its Indian officials accused of crimes 
in Indian States. The Indian Legislature enacte4 h? 

S K—W 
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(1882. It E. 9, 
Q.B.D. 93.) 


1865 a law in which it claimed that it had power to deal 
with offences committed by its subjects and servants 
within the territory of an Indian Prince. So long as 
this w^as merely an assumption of rights with regard to 
its onm subjects, it was no doubt -within the competence 
of the Indian legislature. But when it is claimed that 
this Act ousts the jurisdiction of the state court it is 
obviously taking up an untenable position. A British 
Indian official committmg a crime in an Indian State is 
subject to the jurisdiction of the loous delicti unless the 
State itself has surrendered that right. A parlia- 
mentary Statute or a British Indian law can make the 
delinquents subjects to their owm law but it is obvious 
that it cannot take a-)vay the jurisdiction of the State 
within whose territory the crime is committed. 

The territorial character of criminal la-w is univer- 
sally admitted. In E. v. Ganz, Pollock laid down “it 
is and must be perfectly clear that each person who is 
within the jurisdiction of the particular country in 
which he commits a crime is subject to that jurisdic- 
tion.” It is of course open to British Indian Tribunals 
to try afresh and punish their own subjects for ciimes 
committed outside. But till they return, the jurisdic- 
tion over them vests in the courts of the territory 
where the crime was committed. IsTo other practice is 
possible and tliis is recognised in the criminal law- of 
countries which invest their courts with extra-territorial 
jurisdiction. The Statutes of Parliament expressly 
recognise this limitation. Article 5 of the Ct)de d’ 
Instruction Crirainelle provides that the extra-terri- 
torial jurisdiction of the French tribunals can only be 
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invoked after the return of the accused to France/ 
Similar provision is coiitamed m Article 5 of the Penal 
Code of the ISTetherlands and in Article 4 of the German 
Penal Code. Even British Indian decisions support 
this view. In the case of Bishan Dass (Indian Cases 
V ol. 6, p. 640) the couid held that they could find nothuig 
in the Indian Penal Code to preclude the concurrent 
jurisdiction m Indian States over Indian subjects of His 
Majesty. But the Govermnent claims that in virtue of 
its own legislation, it can oust the jurisdiction of the 
locus delicti. This is a clahn which cannot be justified 
either m law or in policy. 

The practice with regard to the limitation of juris- 
diction over Indian officers and privates of the Army is 
based on a circular issued on a reference by the Mysore 
Government. The Mysore Government wns informed 
that the jurisdiction of Indian State Courts in the case 
of Indian officers and soldiers was Imiited to — 

(1) the case of a soldier who while on leave 

within a State commits an oft'enoe which 
renders him subject to arrest j 

(2) that of a soldier who while on leave within 

a State is arrested for an offence com- 
mitted by hun in that State on some 
previous occasion ; 

It was further laid down that an offence committed 
by an Indian soldier in a State when not on leave was 
not within the jurisdiction of the State Courts; that 

4 Beatichet, TraitI de V extradition at p. 86. 

Ba loi penalo est principalement territoriale et la competence de 
jugejs due lien de F infraction doit primer toutes lee autres, 
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when arrested for eriiacs committed while not on leave 
the soldier should be handed over to the nearest military 
authority. 

This Circular was not accepted by ail the States, 
Patiala, though mider a Eegeiiey at the time, strongly 
protested against it and after much argument it was 
agreed that His Highness’ Grovemment will generally be 
allowed to exercise juiisdictioii over sepoys committing 
offences in the Patiala State, hhimerous cases have 
arisen recently in other States, when the British 
Q-overnment has put forward this claim and denied the 
rights of the States to try men; often their ovm subjects, 
who are serving in British forces. The lav? on this 
matter is yet indefinite in the sense that no agreed 
formula has yet been arrived at. 

Another important and complicated limitation of 
the jurisdiction of Indian States in their own territory 
is in regard to land leased for railway purposes. 
Originally the Government of India treated all lands 
through which a railway passed as being practically 
British territory on the ground that the States had 
surrendered their jurisdiction. The States however 
held that cession of jurisdiction was not absolute and 
except for matters arising out of railway administration 
the sovereignty and jurisdiction remained with the 
States. This question came up for judicial decision in 
the case of Mahommed Yusuf uddin v. Queen Empress 
(24 1. A., p. 137). The facts of the case were as follows. 
On a warrant issued by the Magistrate of Simla, 
Mr. Crawford, Railway Magistrate arrested Mahommed 


Yusufuddin, a resident of the Hyderabad State at 
Sirgampatti station on the Nizam’s Railway. On the 
matter going up to the Privy Council, Lord Halsbury 
held that the territory on which the appealant was 
ari'ested was Nizam’s territory and that authority to 
arrest in such territory must therefore be derived from 
the Nizam ; that from “ a perusal of the correspondence 
that passed on the subject between the Nizam and the 
Government of India, it is clear that the only juris- 
diction conferred is a criminal and civil jurisdiction 
alo^ig the line of the Railway, as is the case on other 
lines running through independent States ” and that 
this does not mean that any person is open to criminal 
procedure for an offence alleged to have been committed 
elsewhere. 

As a result of this decision the Government of 
India insisted on a virtually complete surrender of 
State jurisdiction on railway lands, except when such 
Railways were exclusively within the territory of a 
State. They laid down (1891) ‘‘ so long as a Railway 
is isolated in one Native State, the British Government 
is not ordinarily concerned to exercise jurisdictional 
authority. But if any line passes through two states, 
then it becomes necessary to obtain cession of juris- 
diction. The Princes however have never accepted the 
position that the Government of India have the right 
of compelling them to surrender full jurisdiction over 
lands ceded by them for railway purposes. Their 
view was that where there is cession of jurisdiction it 
gives competence to British courts to hear cases arising 
■within the railway limits and no others. In addition 
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it gives authority to have railway police for purposes 
of making- the jurisdiction effective. It confers no 
sovereign rights of any other kind, either to legislate 
to impose taxation or to carry on executive government. 
The matter came ui> for discussion before the Standmg 
Committee of the Chamber of Prmces. A Committee 
of Ministers was appointed to go into this question 
and a report was submitted by that Coimnittee on the 
7th January 1923. This report was not found accepta- 
ble and new principles were formulated. They 
expressed their disapxjroval of the policy of ceding lands 
and claimed that there should be complete and 
permanent retrocession where the State or a company 
or association of individuals authorised by the State 
is either the owner of the Bailway or at least has a 
substantial hiterest in it or "works it. They claimed 
that in through lines exercise of civil and crmiinal 
jurisdiction should be limited to the original pui'pose 
and in others it should be limited to the minimum 
necessary. In the matter of criminal jurisdiction, the 
States claimed that their jurisdiction should be 
recognised (a) in cases where the oiienders have 
escaped to Bailway lands, (b) by railway officials in 
railway lands, (c) over passengers, etc. on the station. 
The Government of India did not agree to these 
demands but they appointed a Committee to go into 
the (question of minimum jurisdiction. No agreement 
has been reached as a result of their discussion. In 
discussing this question it is necessary to keep in view 
certain distinctions with regard to Eailway hues. The 
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Railway lines in India which run through the States can 
be classified under the following heads : — 

(1) Strategic lines (e.g.) (N.W.R.) (2) Arterial lines 
(G.I.P. & B.B. & C.I.)? (3) Non-strategic lines which 
though owed by one state pass through the territory 
of another state (e.g., the Cochin Railway) or is owned 
by two or more States (e.g., Bikaner- Jodhpur Railway) 
The formula of minimum jurisdiction is applicable to 
all these alike; only, in the case of the strategic and 
arterial lines, the minimum required will be almost 
complete jurisdiction, while in the case of non-strategic 
lines owned by a single State and passing completely 
through its territories, the minimum may be stated to 
be nil. 

Where the State owns the railways it should also 
exercise jurisdiction. Even the Butler Committee agree 
that on such lines criminal and civil jurisdiction should 
be handed over to the States subject mter alia to the 
conditions that adequate control over the working and 
maintenance of the line is retained either by the appli- 
cation of an enactment and rules similar to the Indian 
Railways Act. and the rules made thereunder or other- 
wise; and tliat the State will grant permission for such 
inspection of the line by Goivemment railway officials 
as may be considered necessary. 

The equivocal position of railway lands raises the 
question of extradition, municipal government and 
fiscal acts in relation to those areas. The British 
Government used to consider that the procedure with 
regard to extradition is applicable in regard to offenders 
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from fStates who take refuge within railway territory. 
If it is recognised that these areas are under the sove- 
reignty of the State no question of extradition arises. 
The Princes have stated that in their view '‘the 
application of extradition laws to these lands is, under 
the circumstances, a negation of political law, a defiance 
of express guarantees given to most States, immaterial 
to Raihvay administration and positively harmful to 
the control of ca'ime in the States”. 

The practice with regard to Railway jurisdiction 
is not unanimous. The juris^etion on the Bangalore- 
Mysore line originally rested with the Mysore Govern- 
ment but when the line was extended to Harihar, that 
jurisdiction was taken over. In regard to the 
Bowringpet-Kolar line, full jurisdiction vested in the 
Government but in 1915, it was retroceded to the 
Darbar. In regard to the main line also Mysore enjoys 
certain important concessions, e.g., the right to remove 
sandalwood from railway lands. In regard to Indore 
the practice vdth regard to extradition is different from 
that which is followed in other states owing to an 
original stipulation that offenders escaping to the 
railway lands will be surrendered to the State. 

It was only after long correspondence that the 
Government agreed “that the extradition of persons 
other than British subjects may be granted from rail- 
way lands for all eases of offences and not merely those 
enumerated in or specified by the Governor-General in 
Council under the schedule of the Indian Extradition 
Act of 1903 as applied to those lands, for which alone 
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the extradition of British subjects will usually be 
granted.” 

In this connection may also be discussed the law 
relating to extradition from and to Indian States. 

With many States there are extradition treaties 
which govern the surrender of criminals. A prima 
facie case has to be established and British India 
or the State concerned surrenders the criminal to the 
jurisdiction of the delicto loci. This may appear on the 
face of it to be an equitable arrangement, but in fact it 
is not so. It has been claimed that the prima fade 
evidence which British Indian authorities should sub- 
mit is for the satisfaction not of the State but of the 
Political Officer. As Ool. Newmarch wrote to Gwalior, 
“If I consider the prima fade evidence sufficient, that 
opinion should be enough to justify the extradition and 
trial of accused persons by a British Court.” 

A few of the other difficulties wffiich have been 
experienced in regard to the existing extradition rela- 
tion between the Indian States and the Government of 
India may also be mentioned here : — 

1. The provision of Sections 8-A and 15 of the 

Act XV of 1903 leave it entirely to the dis- 
cretion of the local Governments, undef the 
Government of India to decline to surrender 
offenders inspite of a warrant having been 
duly issued by the Political Agent. 

2. Distinction is made for purposes of the sur- 

render of deserters from Imperial Service 
Troops and the Military Porces of States, 

S K-11 
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3. The British Grovernment often demand sur- 
render of persons accused of offences which 
they themselves do not treat as extraditable 
for purjDoses of surrender to Indian States, 

Generally speaking- the actual position is that in. 
regard to the major States which have no treaty of 
extradition, arrangements are on tlie basis of recipro- 
city; but that principle is subject to the right claimed 
by the Government of India as Paramount Power to 
demand the surrender of any class of criminals and the 
right to refuse extradition in eases referred to in rules 
3 and 5 of the Extradition rules. 

The British Oourts, it need not be said, have no 
jurisdiction in Indian States. Natiii-ally it follows that 
they are powerless to issue commissions, or enforce 
orders. 

Mr. Justice Jai Lai of the Punjab High Court 
observed in a recent case as follows: — 

“I must now advert to a question of great 
importance relating to the trial of criminal cases that 
arise out of this case. I have already indicated that 
the delay in the disposal of this appeal was due to the 
inalnlity of the Agent to the Governor-General, Punjab 
States, to execute the commission for the examination 
of the defence witnesses issued to him and that it was 
only through the good offices of the Punjab Government 
that the Agent consented to secure the attendance of the 
witnesses before the Magistrate. Otherwise, as the 
District Magistrate has remarked in the correspondence 
the matters had reached an impasse. The question. 



must, however, be solved whether section 503, Oriminal 
Procedure Code, has any practical utility with regard 
to witnesses residing in the territories of any Prince or 
Chief in India specially in the Punjab. If the view 
of the Agent is correct that he has no power to compel 
the attendance before him of witnesses residing in an 
Indian State, then it is a matter of serious consideration 
for the couits in this province whether they should 
hereafter issue any commissions for the examination of 
such witnesses to that officer at all and in that case the 
futility of the statutory provision in sub-section (2) of 
section 503, Criminal Procedure Code, is apparent. It 
is manifestly unfair to retam a provision in an enact- 
ment which has no practical utility or which the courts 
concerned are incapable of enforcing or would consider 
it unfair to enforce. Then there may be cases in which 
it may not be desirable or feasible to send a commission 
to a Magistrate who is subordinate to a Prince or Chief 
in India; in such cases, if the view of the Agent is 
correct, it will not be possible to examine any witnesses 
who are resident within the territory of such Prince or 
Chief unless they appear voluntarily in the British 
Indian Courts. The practical effect of this state of 
affairs will be that the courts must refuse to issue 
pitocesses, whether at the instance of the Crown or at 
the instance of the accused, for the attendance or 
examination of witnesses which they are unable to 
enforce, with the result that a fair trial of several 
criminal cases will be seriously hampered. 

‘‘It is, however, inconceivable to me that the 
G-ovemment introduced a provision in the Criminal 
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Procedure Code which has no legal sanction or to carin^ 
out which they have made no adequate arrangements. 
If it is a fact that the officer representing the British 
Government in the teriitoiy of a Prince or Chief has 
no power to compel the attendance before him of 
witnesses residing in such territory, then in my opinion 
the Government must consider the question of either 
securing such powers or of rejoealing the law ^Yhich 
authorises criminal courts to issue commissions to such 
officer as it is unfair to all concerned that such courts 
should be expected to -pass orders which they cannot 
enforce.” 

Whatever the Criminal Procedure Code may say, no 
pTOvision made in it can give authority to any political 
officer to compel attendance before him of any subject 
of the State. The State, through its Judiciary alone, 
can summon its subjects and the takmg of evidence on 
commission is matter for negotiation and agreement 
between the Goveinment of India and the States. 

The question of the nature of the jurisdiction 
exercised in certain states notably in Kathiawad, B. & 0. 
States and in Simla Hill States by Political Officers is 
one that requires consideration. Clearly the law they 
apply does not derive its authority from any statute 
or from British Indian legislation. There is no appeal 
from them to the High Comts in British India, nor 
even to the Privy Council except when the Political 
Cfficer exercises Jurisdiction said to be vested in him by 
the Foreign Jurisdiction Act. In the famous case of 
83. 1, A. 1. Hemchand Bevchand v. Azam Shankarlal, the nature of 
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this jurisdiction was discussed at length by the Privy 
Council. Their Lordships stated — 

‘^The real question is whether in cases like those * 
now before Their Lordships, the action of the tribunals 
in Kathiawad and of the Governior-General in Council 
on appeal from those tribunals is properly to 
be regarded as judicial or political. And at this point a 
distinction arises between the two cases under appeal 
because the first of them has been disposed of as a civil, 
the second as a political case. As to the eases classed as 
political. Their Lordships think there is no room for 
doubt. The rules issued from time to time for the 
guidance of the Political Agent treat the disposal of 
such cases as falling within his “diplomatic or 
controlling function” and direct him to dispose of them 
as he thinks proper. And all the other provisions 
relating to such cases indicate purely political and 
not judicial action. 

The question relating to cases classed as civil gives 
rise to more difficulty but, upon the whole. Their 
Lordships are of opinion that no substantial distinction 
can be drawn for the present purpose between the two 

kinds of cases , ! 

“The instructions from time to time issued by 
Gfovermnent as to the disposal of cases suggest 
strongly that the exercise of jurisdiction, both by the 
Political Agent and by the courts below him, is to be 
guided by policy rather than by strict law 


“The further appeal to the Secretary of State m 
Council is a fact of clearer import. In Lord Salisbury -s 
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despatch of March 23, 1876, the practice of such appeals 
is dealt Axhth as a thing at that date already fully 
^ established, and it continues to the 2 >reseiit day in ciyil 
as well as political eases. This system oJ; aijpeal to the 
Secretary of State affords strong evidence that the 
mteiition of Government is and always has been that the 
jurisdiction exercised m connection with Kathiawad 
should be political and not judicial in its character. 

“What oeciirred in and after 1876 points to the 
same conclusion. In the despatch of March 23, in that 
year, already referred to, the Secretary of State, Lord 
SalisBtiry, suggested that an Act should be passed, 
general in character but intended specially for the case 
of Kathiawad, enabling the Governor-in-Coune.il, when 
dealing with appeals, to refer any statement of facts or 
law to the High Court for its opinion. The Bombay 
Government opposed the suggestion, and in an official 
letter of August 22, 1878, stated their groimds of 
objection. After distinguishing between “a system 
of government according to the will of the ruler” and 
“a system of govemmeiit according to law ”, it 
was said: “The eases which come before this 
Government for adjudication are cases which have 
arisen in States still administered on the former 
principle. ” “ Such cases can only be justly 

disposed of on principles of equity in the fullest 
sense of the term, and not in the eircaimsciibed sense 
which is familiar to the practice of the High Courts; 
and sometimes consideration must be given to the 
political expediency which underlies the relation in 
which the Government stands to the protected States.” 
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The objections so stated tpreyailed. In 1879 Lord 
Cranbrook renewed the suggestion of his predecessor, 
but effect has never been given to it. ” 

The limitation of jurisdiction of Indian States in 
relation to certain class of estates and jagirs within 
their territory is a special and important aspect of 
Lidian State law. This limitation is seen mainly in 
the succession states of the Mahratta Empire, in 
Central India and in Kathiawad. The position is not 
altogether similar in regard to each of these as the 
political circumstances were altogether different. 

In the settlement that followed the final breakup 
of the Mahratta Empire and the settlement of Central 
India, the British Agents guaranteed certain estate 
holders within the territories of the bigger princes, the 
continuance of their rights and privileges. In some 
states, these guarantees were the result of a mediation 
invited by the Ruler himself as in the case of Gwalior; 
in others, it was a part of the general settlement, as in 
Indore. It is in Gwalior that the system developed to 
its fullest extent and it is there that the principles and 
practices underlying it may be studied in full. 

In 1817 the Maharaja Dowlatrao Seindia requested 
Sir John Malcolm to effect a settlement with certain of 
his nobles. The scope of this request was thus explained 
by Malcolm himself in his letter to Captain Tod (letter 
dated llth August 1818) “I have received from TTis 
Highness a kind of superintendence over his Amildars, 
or rather he has referred them to me for advice and aid 
so far as I can under our relations afford it.” He 
gdded that the Resident has been asked to assure the 
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Maharaja that I am Teiy sensible of the great eonficlenee ^ 
which he reposes in me and I will endeavour bj my 
advice and influenee to promote the general prosperity 
of those parts of his Dominions which are in my 
vicinity.” 2Ialeolm made certain settlements some ^ 
of which were guaranteed by the British Grovernment 
while others were left to the discretion of the Ruler. 

Wherever the British Oificer also signed the settle- 
nient, a guarantee was understood. Originally under 
the settlements only certain emoluments were guaran- 
teed. These settlements w’ere made on behalf of the 
Rulers and payments which were hereditary were 
guaranteed by the British Oovermnent. On this has 
developed the Oiiarantee System. 

In course of time the Political Officers began to 
encroach on the rights of the suzerain Darbar on the 
basis of uniformity, principles and precedents evolved 
by officers interested in extending their oxmi personal 
influence. A theory of constructive guarantee was 
promulgated by which any estate even if it did not 
possess an engagement countersigned by a Political 
Officer was construed as a guaranteed estate if pay- 
ments had at any time been made or a sahad -forwarded 
through a political officer, or if a jagir-holder possessed 
a testimonial given by a political officer without 
reference to the Darbar, By this method many estates 
which had no claim to an oiiginal guarantee came under 
the supervision and control of political officers and the 
jurisdiction and rights of the suzerain Darbar became 
limited. 
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Other and equally interesting doctrines were pro- 
mulgated and enforced. It is worth while examining 
some of these to show the methods which were followed 
at one time by the officers of the Grovernment of India. 

. It was for example, laid down at one time that an estate 
which is guaranteed in part should be considered as 
being guaranteed wholly. Thus if a jagirdar held one 
estate in one district where he was entitled to some 
privileges guaranteed by the British Government, it 
was held that the same privileges should be extended 
to his other holdings. Again it was an accepted 
principle of political officers that a guarantee in one 
State gave to the holder privileges in other States also. 
Thus if a Jagirdar of Indore had his estate and pay- 
ments guaranteed to him in the Holkar State and the 
same Jagirdar enjoyed an ordinary holding in Gwulior, 
the Government declared that the guarantee given as 
against the Holkar should be held to extend to Gwulior 
also. How this principle has been made to work may 
be illustrated by the ease of the Thakur of Naulana. 
The Thakur was guaranteed his cash allowance from 
Indore through the mediation of General Malcolm. The 
endorsement on the Sanad contains the signature of 
Brothwick the Political Agent. The same Jagirdar 
receives a Tanka from Gwalior. The sanad from 
Maharaja Scindia reads as follows: — 

The tanka which you formally received for 
the pargannas of Haveli, Oojein and pan Behar, 
having been now stopped, the Circar has fixed in lieu 
thereof an annual cash balance in the mahals for 
your maintenance.’’ The sanad does not bear the 
S K— -12 
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eouiiter-signature of a Britisli offieei* and so far as 
G^valior is concerned, Naiilana 'vras not a guaranteed 
estate. But because tlie rigiits of tbe Tliakur were 
guaranteed in Indore, tbe Central Indian Agency began 
gradually to hold that Naulana was a guaranteed estate 
in Gwalior also. 

The guarantee system was used as a method of 
direct Government by Political Agents. The interven- 
tion of the suzerain states in the affairs of the Jagirs 
was declared to be against the guarantee which it should 
be remembei'ed extended in most cases only to h(‘redi- 
tary payments. The political officer claimed all the 
effective authority of the suzerain though by the 
engagements he had only undertaken to guarantee the 
pajiiients or at the most the rights enjoyed by the 
estate holder. Clearly the rights not so guaranteed 
were enjoyed only at the will and pleasure of the 
suzerain government but by a process of inverted 
reasoning it was laid down that the residuary authority 
rested with the- estate holder'. Sir. Henvey in fact laid 
dowu that while disuse could always be pleaded against a 
suzerain, prescription could never be pleaded against a 
feudatory. Thus the determined attempt of the 
Goveruinent for a whole century was to interpret the 
guarantees in every way against the siraeraiii States and 
use the limited rights, given to the British Government, 
for erecting the estates iirto separate sovereignties. 

' This policy succeeded completely in the case of jagirs 
and estates where the jurisdiction of the suzerain state 
had been expressly debarred as in Eatlam, Jaora and 
Eajgarh, ^ 
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The Foreign Department letter Fo. 352 A., elated 
the 31st March, 1864, explained the policy in this con- 
nection by pointing out ‘‘''the expediency of tveahening 
the Mahratta powers by having a belt of Rajput chiefs 
and girassias owing the security of their estates and 
the comiparative independence of their status to the 
intervention of the British G-overiiment.” 

The hmitation of the sovereign’s authority over 
these estates was mainly in the sphere of jurisdiction. 
From 1863 attempts were made to oust the jurisdiction 
of the suzerain states over the guaranteed holdings. In 
that year the Political Agent at Bhopal asked for orders 
as to how civil claims withm the guaranteed estates 
should be dealt with. The Agent to the Govemor- 
General decided on his own authority that the decision 
lay with the estate-holder subject to the right of the 
Political Agent to intervene. Where the Political 
Agent’s right comes to mtervene to the exclusion of the 
rights of the sovereign state is not clear. TJie Gwalior 
State pointed out that in those estates where the 
suzerain’s jurisdiction was not debarred, the superior 
jurisdiction rested with the suzeraiti and not with 
the Political Agent, but the Agent to the Governor- 
General refused to reconsider the question. Even when 
the Government of India intervened, as it did in 1871, 
when in the Resolution No. 158 J. of the 8th of April it 
was laid down that the Political Officers’ jurisdiction in 
the States should cease, Sir Henry Daley who was then 
the A. G, G. refused to give effect to it and ordered it 
to be filed. 
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The practice from 1864 till recently was that the 
suzerain State was excluded from exercising jurisdic- 
tion in estates w'hich the Goverimieiit of India declared 
were guaranteed. Iso distinction of any kind was made. 

Of course it is clear that estates in whose internal 
agairs the suzerain State is expressly excluded from 
interfering were altogether free in jurisdictional as hi 
other matters. In the case of states where the 
guarantee is either for the tenure or for the tanka or for 
some payment, the jurisdiction clearly contmues with 
the sovereign and obviously not with the estate holder 
and even more obviously not with the guarantor. But 
when a suzerain State claimed that “where a sanad of 
guarantee does not preclude the Durbar from exercising 
civil and crimiiiai powers, the British guarantee 
protects the holder merely from undue interference 
with his possession of the village and jurisdiction in 
judicial matter consequently rests with the Darbar”, 
the Central India Agency replied as follows hi 1839 : — 
“The true position as foimded on tiie policy of 
the British Goveiiimeut in Malwa and fortified by the 
practice of the Central Didia Agency is that when the 
sanad does not expressly reserve jurisdiction to the 
Durbar, the jurisdiction hi civil and erimimij cases lies 
primarily with the guarantee holder and secondly, i.e., 
in serious cases, with the Political Agent ’ ’. The prin- 
ciples and assumptions mvolved in this statement 
di^rve exammation, First, it is accepted that the 
rights of these estate holders arc derived from their 
sovereign and ai-e merely guaranteed by the British . 

Government. The principle enunciated is that unless* [ 
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there is in a sanad purporting to guarantee certain 
rights to an estate holder, an express reservation in 
favour of the grantor, it is the view of the Central 
India Agency that all rights except those resented go 
to the grantee. That such a perverse view should have 
been taken and enforced for a considerable time only 
shows that the Coverinneiit of India had the strength 
to secure obedience to its arbitrary dictates. 

It is clear that there is no authority either statutory 
or political for the exercise of this jurisdiction. 

This exclusion of the jurisdiction of the suzerain 
State extended not inerMy to eml and criminal cases 
but to determination of successions, sanctioning of 
adoptions, levying of cesses for general objects like 
roads, customs and abkari revenue, statistics, adjudica- 
tion of boundary, census, etc. 

The question was brought to a head by the late 
Maharaja Scindia and the Government of India with- 
drew from the position which it had taken up and 
accepted the principle that so long as the estates were 
maintained in the terms of the guarantee, the Paara- 
mount Power would not interfere in the relations 
between t|ie suzerain State and its feudatories. The 
same principle was given effect to in the relation 
between the girassias and their Rulers in Kathiawad, 
between the Bhoomias and the Maharana of Udaipur 
and the jagirdars in Kolhapur and other States. The 
position now is that where there is an express guarantee, 
the Government of India will see that the terms of the 
» guarantee are not set at naught by the suzerain Statej 
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but the Gorernment of India will not interfere between 
the sovereign and the jagirdar in their ordinary rela- 
tions. They will withdraw from the position of 
authority which they held in regard to these states and 
the superior Jurisdiction in tlie estates will vest not in 
the Political Agent but in the suzerain State. 





LECTURE V. 


THE lAW AFFECTING RULEES OP 
STATES AS SOVEREIGNS. 

I shall attempt in this lecture to trace the law 
affecting the Rulers of States as sovereigns. 

It is recognised by all British Courts that Indian 
Rulers are exempt from the jurisdiction of British 
Courts. In Statham v. Statham^ the Court laid down 
this principle (Per Bargrave Deane, J.), Crotius, 
Prefedori and Vattel agree that in unequal alliances 

the inferior power remains a sovereign state 

the weaker power may exercise the rights of sovereignty 
so long as by doing so no detriments are caused to the 

interests or influence of the superior power 

Vattel says a weak state which in order to provide for 
its safety, places itself under the protection of a more 
powerful one and engages to perform in return several 
offices equivalent to that protection, vdthout however 
divesting itself of the right of Government and 
sovereignty, does not cease to rank among the 
sovereign states who acknowledge no other law than the 
law of nations. 

They enjoy complete legal immunity in criminal 
matters so far as British Courts are concerned. (Chap- 
ter 28 of Act 10 of 1877). In civil matters they can 
be rendered amenable to the jurisdiction of the courts by 
a previous order of the Governor-Ceneral in Council 
under Section 86 of the British Indian Code of Civil 

l (1912, P.Dv p. 92.) 
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Procedure, or if tliey accept the authority of the court. 
The Section further provides that the sanction of the 
Governor-General in Council “shall not be given unless 
it appears to the Governor- General tliat the prince, 
chief, ambassador or envoy — 

(a) has instituted a suit in the court against the 

person desiring to sue him, or 

(b) by himself or aiiot her trades within the local 

limits of the jurisdiction of the court, or 
(e) is in possession of immoveable property 
situate within those limits and is to be 
sued with refer(;nee to such property or 
for money charged thereon. 

A tenant of sneh immovable property has the right 
of .suing the pi'ince without the previous sanction of the 
Governor-General in Council in matters relating to the 
property. The absolute immunity enjoyed by Rulers 
except in these three specially enumerated eases can be 
waived by a Ruler if he so chooses. The question as 
to who is entitled to plead this exemption was once 
raised. In the ease of Kanjubai Ajubhai and others r. 
the Desai of Patadi, the question arose whether the 
defendant was a Ruling Chief within the meaning of 
Bectioiis 432 and 433 of tlie Civil Procedure* Code. The 
Desai is a Thalukadar of the fifth class in Kathiawad 
and the District Judge held the view that only the first 
and second class Talukadars come within the definition 
of Ruling Chiefs as the others do not have plenary 
jurisdiction over their subjects. But the High Court 
held him to be a Ruling Chief and overruled the fanciful 
differentiation of the District Judge, 



An Indian Prince cannot be sued in a court of 
British India without the previous consent of the 
Governor-General in Council whether the suit is 
brought against him in his sovereign capacity or in his 
private capacity such as a trustee of a public institution 
in India. This point was decided in the well kuown 
Madras case of ISTarayan Moothad v. The Cochin 
Sarkar. The Madras High Court Judgment stated: — 

‘‘It was argued before me however that in this 
ease the Raja of Cochin was sued not as such Raja, 
but as trustee of the temples referred to in the plaint 
and that section 86 applied only in cases where a prince 
or chief is sued in his caipacity as such prince or chief. 
I am unable to accede to this argument. I see nothing 
m Section 86 to warrant a prince or chief being 
brought on record except on the terms referred to in 
the section. The Section seems to me to be exhaustive 
with reference to the question when such a chief or 
prmce can be brought on the record against his wish. 
I see nothing to support the contention that the ques- 
tion whether or not a prince or chief can be brought 
on the record depends upon the relief sought or upon 
the question whether the acts alleged to constitute the 
cause of action are of a sovereign or of a private 

character ” It was held in the Mahara j a of 

Jaipur V. Dalji Sahai that the Governor-General in 
Coimeil has no power to give consent to a suit except in 
the three instances specifically referred to in clauses 
(a), (b) and (c) and that if leave is granted in cases 
not falling within any of the three clauses, courts of law 
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arc required to dismiss the suit as against the Prince or 
Chief. 

In the ease of Beer Chandra Manlj'a r. Rajkuniar 
K. C. B. Bimnau (I.L. R. 18S3 of Calcutta) it was 
decided that the fact that the defendant haring waired 
his pririlege in previous suits brought against him, does 
not gi\"e the court jurisdiction to entertain suits in which 
he pleads that he is not subject to that jurisdiction. 
Even if the action was taken when the prince had not 
ascended the gadi, the iminiinitj" will rmi from the time 
he becomes a Ruling Prince, (ilaharaja of Rewa v. 
Sivasaraiilall, A.I.R. 1921, Patna 23.) 

This judicial iinmunit.y does not, it need hardly he 
said, render the Rulers of States unaccountable for 
their personal acts. It is true that their actions are 
not judged by the ordinaiy canons of inunicipal law. 
But as is well known, the Coverninent ot: India un the 
prerogative jpower of the King, piuiishes a Ruler in 
cases of grave misconduct. In this connection, it is 
necessary to make a clear distinction between tlie acts 
of the Ruler in his capacity as the head of the State and 
as an individual. If as a Ruler in his acts of govern- 
ment, he does injury to anyone, there can ha no personal 
responsibility attached to it. If, on the otlnAi* hand, the 
Ruler in his private capacity takes the life of a citizen 
or otherwise cormnits grave offences, he is accountable, 
though not before a municipal court. There are 
numerous cases known to the students of Indian Public 
Law to establish this latter point. 

The most important occasion on which a Euler was 
actually tried before a special tribunal was when 
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Maliiarrao Gaekwar was accused of an attempt to 
poison the British Resident. The facts of the case are 
briefly as follows : — 

Owhig to gross iiialadministratioii, as reported by 
the Resident, a commission of enquiry was appointed in 
1873 and the Gaekwar was officially ‘warned’, that he 
must mend his M^ays. In 1875 a charge was made against 
the Gaekwar that he attempted to poison the Resident. 
On the 13th of January the Maharaja was placed under 
arrest and a proclamation was issued constituting such 
an attempt a high crime against the Queen. To try 
the Gaekwar a special tribmial was constituted con- 
sisting of three British Officers, one Indian Ruler and 
the Dewan of an Indian State. In spite of the 
arguments of Sergeant Ballantyne, the European 
members of the court found for the Crown and the 
Gaekwar was deposed and his sons disinherited. 

There haye been a few other eases of an un- 
important character to one of whichi allusion may be 
made here. Gopal Krishna Rao, Chief of Aundh was 
accused of murder and dacoity in 1906 and the case was 
investigated by a special tribunal. He was su^ended 
for five years but was deposed in 1909. 

This ^ase stands on a slightly different footing. 
The Chief of Aundh is one of the Maratha jagirdars 
and though he is a ruling prince, he does not stand in 
the same category as a sovereign prince enjoying full 
powers. In any case neither of these instances is a 
recognised precedent. 

The question of deposition for misgovernmeiit and 
disloyalty stands altogether on a different footing. The 
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difficulty so long has been that o'wing to personal rule in 
the States, it has been impossible to di’aw any clear line 
of distinction betvi'een the two aspects of this problem. 
In cases of deposition or curtailment of powers for 
administrative reasons, there has often been a very large 
element of personal misconduct also. The most conspi- 
cuous example of the curtailment of the powers of a 
Ruler without in any way casting aspersions on his 
private character is the case of the late Maharana 
Fateh Singhji of Udaipur. In that ease there was not 
even the shadow of personal misbehaviour- alleged by 
the Government. On the other hand, it is unequivo- 
cally stated that the Maharana ’s character and genuine 
deske for the betterment of his peoj)ie were appreciated 
by the British Oovermnent. The only reason given was 
that there were various administrative deficiencies 
requiring urgent attention, which the old age of the 
Maharana prevented him from giving. The ease of 
His Higlmess Sri Tukoji Rao Holkar of Indore illus- 
trate the converse pro'i)osition. The Government of 
India offered the Maharaja an enquiry on a matter in 
which his personal responsibility for an act in British 
India was the matter at issue. 

Though therefore a distinction can and should be 
made between the personal and the administrative acts 
of a Ruler, in the vast majority of cases in which the 
Indian Public Law entitles the Paramount Power to 
take action, these aspects are mixed up in a manner 
impossible to disentangle. It is wellknovm that in the 
Bharatpur case the administrative responsibility of the 
Maharaja for the financial bankmptcy of the Styte was 



mixed up with the personal responsibility of the Ruler 
for the acts of a favourite. Examples of this nature 
can be multiplied. It should however be remembered 
that in no case have the courts in British India any 
jurisdiction — even when a Ruler has ceased to exercise 
sovereign rights and has thus become amenable to the 
jurisdiction — over acts done by the Ruler when he 
enjoyed the status of a Ruling Prince. In the recent 
case of Sowkabai Rajpukar v. The ex-Maharaja of 
Indore where the plaintiff had brought an action against 
the ex-Maharaja for wrongful restraint, the Bombay 
High Coui't held that as they were the acts of a sovereign 
prince no cause of action lay. 

The unsatisfactory character of the methods of 
determining responsibility in cases where Rulers of 
States were invoived has been a source of friction 
between the States and the Government of India. This 
matter was taken up for discussion when the late 
Mr. Montagu visited India and the proposals con- 
tained in Chapter X of tlic Montagu Chelmsford 
Report were the outcome of the deliberations at that 
time. These were later embodied in a Resolution. 

The Resolution reads as follows: — 

“ T^e Government of India have had under 
consideration the question of giving effect to the recom- 
mendations contained in paragraph 309 of the Report 
on Indian Constitutional Reforms and are pleased to 
prescribe the following procedure for dealing with cases 
of the nature therein referred to: — 

When in the opinion of the Governor-General 
the question arises of depriving a Ruler of an important 
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state temporarily or j)eriiiaiieutly of any of the rigiits, 
dignities, powers or prmleges, to wliieii he as a Ruler 
is entitled or debarring from the succession the heir- 
apparent or any other member of the family of such 
Ruler, who aecordhig to the law and custom of Ms State 
is entitled to succeed, the (xoveriior-General will 
appoint a Commission of Enquiry to investigate the 
facts of the ease and to offer advice miless such Ruler 
desires that a Commission shall not be ai)pointed. 

The composition of the Commission will ordmarily 
include : — 

(a) A Judicial oMcer imt lower in rank than a 

Judge of a Chartered High Court of Judi- 
cature in British India. 

(b) Four persons of high status of whom not 

less than two will be Ruling l^rinees. 

The names of the persons proposed as members of 
the Commission will be communicated to the person 
whose conduct is the subject of enquiiy, and lie will 
have the right of objecting without groimds stated to 
the appointment of any person as a Commissioner. If 
objection is so taken, the place of such person will be 
supplied by another person nominated by the Governor- 
General, but in that ease there shall be no further right 
of objection. 

The Governor-General will convey to the Comiriis- 
sion an order of reference stating the matter referred 
for enquiry. The Ruler or other person whose conduct 
is the subject of enquiiy, will be entitled to represent his 
case before the Commission by Counsel or othei*wise. 
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The Commission after hearing the evidence placed 
before them bj direction of the Q-overnor-General and 
the representations of the Ruler or person, whose 
conduct is under enquiiy, will make- their recommenda- 
tions to the Governor-General in a report. The report 
will set forth the findings of the Commissioners on the 
facts relevant to the matter referred for their considera- 
tion and their recommendations will be accompanied 
by a copy of the proceedings and doeum'ents placed 
before the Commission. 

The proceedings will ordinarily be treated as 
secret; but if the Ruler or person, whose conduct is 
under enquiry, desires publication, the Government of 
India may publish the proceedings imless there are 
special reasons to the contrary. 

If the Government of India disagree with the find- 
ings of the Commission, the matter will be referred to 
His Majesty’s Secretary of State for decision. The 
Government of India will communicate to the Ruler or 
person, whose conduct is under enquiry, their reason for 
disagreeing with the recommendations of the Com- 
mission and invite him to make a representation. This 
representation will accompany the reference of the 
Government of India to the Secretary of State ; when 
the reference comes before the Secretary of State, the 
Ruler or person will be entitled to present an appeal to 
the Secretary of State. 

When the Government of India agree with the 
recommendations of the Commission, their decision will 
be communicated to the Ruler or person whose conduct 
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is wider enquiry. The Ruler or person concerned will- 
be at liberty to present an appeal to the Secretary of 
State against the decision of the (jovernment of India. 

The cost of the Coinmission, other than Counsel’s 
fees, will be borne by the Govermneiit of India, 

Nothing- in this Resolution will be held to affect 
the discretion of the Clovennnent of India or of a Local 
Government to take such immediate action, as the 
circulnstances may require, in the case of gi-ave danger 
to the public safety. 

The Resolution shall be applicable to the case of all 
States, the Rulers of which are entitled to membership 
of the Chamber of Princes in their own right ; it is open 
to the Goveinor-General to apply the ju'oeedure laid 
down in this Resolution to other States also not included 
in the above category, in eases where it may be deemed 
advisable to do so.” 

There are some restrictions on the Princes in their 
capacity as sovereigns to which also attention may be 
drawn here. They are not pei-mitted to purchase 
property for themselves in British India except with 
the permission of the Government. The law in British 
India makes no distinction between Ruling Princes and 
others in the matter of holding property. Ai’iyone who 
is neither an alien of non-Asiatic origin nor an enemy 
can hold property in British India. Li the case of 
Hajon Maniek v. Boor Singh (I.L.R. 1885, 11, Calcutta, 
p. 17), it was held that there was nothing to prevent a 
foreign and feudatory state from holding immovable 
property in British India. In the case of the Maharaja 
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of Faridkot v. Aiiaat Ram (A.I.R. 1929. 1, 10 Lahore 
447) Jai Lai and Fforde, J.J. held as follows: — 

'‘It is contended that under some circular of the 
Oovernment of India the Ruling Chiefs are prohibited 
from purchasing immovable property in British 
India without the permission of the Government of 
India. No such circular was produced before us, nor 
was it stated under what legislative provision such a 
circular could be issued. It may be that for political, 
economic or other reasons the Government of India 
desire to restrict the purchase of immovable property 
in British India but b.efore such a desire could be 
enforced through the law courts of this country, it must 
1)6 sho^vn that the circular issued by the Government of 
India is one that has the sanction of some law binding 
on the courts.” 

Besides, the Government insists that no prince can 
acquire or hold private immovable proirei-ty because 
all such pi'opm-ty has been deelai'cd to be state 
property. 

In numerous eases the restriction against the 
acquisition of private property in British India bj^ 
States or their Rulers has done great injustice. The 
following instances will bear this out : — 

In 1914, the Maharaja of Rewa contemplated 
a suit in the British Indian courts to establish the 
claim of the Maharani to the Dumraon estate. The 
Maharaja was told that if he succeeded, he might be 
called upon to dispossess himself of the estate. 
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All Alimcclabad firm who had bori'owcd money 
from the ]\Iahar'aja of Porbaiider on a mortgage of 
proi>crty, finding it impossible to repay the full loan in 
rash, paid four lacs by the due execution of a deed of 
transfer of the properties to the Maharaja. The 
G-oYcrnment of Bombay intervened and held up the 
registration and the ^laharaja had to agree to dispose 
of the propei-ty within five years. 

The practice with regard to this question may he 
summarised as follows: — 

The Govemment of India discourage and virtually 
object to the acquisition of property in British India 
on a speculative basis. When such property is acquired 
by a Ruler as a result of bequest or succession, the 
question of allowing him to own it is a matter to be 
decided in each individual case according to tlie parti- 
cular circumstances. 

With regard to properties acquired at hill stations 
and presidency towns, the Government of India insist 
on the acceptance of the following conditions: — 

(1) that the ruler will not effect any transfer of 

the property and ei*eate any eiicunibranee 
on it witliout the a]iproval of the Govern- 
ment of India, 

(2) that the Ruler will undertake to divest him- 

self of the property whenever called upon 
by the Government to do so. 

(3) That the Euler will be subject to the 

ordinary Civil Courts in respect of the 
property. 
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(4) That the Ruler will enforce on his servants 

respect for municipal regulations. 

(5) That the property will be acquired as State 

property and not as the personal property 
of the Euler. 

(6) That the property ■will not be dealt with in 

a commercial way. 

(7) That the number of followers accompanying 

the Ruler, when in residence, will be 
limited. 

(8) That there will be some responsible person 

in the locality in which the property is 
acquired to answer finally to the authori- 
ties and to sue and to be sued. 

(9) That on occasions of the Ruler’s yisit to his 

property, he will have a qualified medical 
officer on his staff. 

It is uimecessary for our puipose to discuss the 
question of ceremonials, precedence and other courte- 
sies betw^een the States among themselves and the 
Paramount Power. In the 17th, 18th and 19th centu- 
ries precedence of States and sovereigns occupied a 
greater position in international affairs than they, do 
now. The rivalries between Spain and France in tliis 
matter led to war on more than one occasion and even 
now the position is not entirely free from claims and 
complexities. The reception of a sovereign and the 
ceremonials attaching to a State visit from one sovereign 
to another are now regulated by international protocol ; 
the modes of address between them, theii' exact position 
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at formal parties, etc., are decided now by settled rules. 
In India, also, this question used at one time to exercise 
a gTeat deal of difficulty. The records of Delhi 
Residency — much of u'Mch is ijrinted in the Punjab 
Political Diaries — show what troubles the successi\n 
(.roveniors-Generai had to face from the hnperial 
pretensions of the descendants of the great ]\Ioghul ; and 
us loiig- as the phantom throne of Deliii was in existence, 
it was impossible to regulate the precedence among 
Indian Rulers as the great majority of Princes recog- 
nised in tlie Cfrand iiioghul the source of their titles and 
dignities. After the Mutiny, the Government of India 
took up a more de&ied attitude and enforced a table of 
salutes hivoivhig naturally the decision of the prece- 
dence. The Government of India also tried by practice 
and usage to create a ceremonial code meant to 
emphasise their own paramount position. But the 
ceremonials in regard to the official reception of a 
political officer and the visit of the Viceroy to a State 
are not uniform in Indian States. An attempt 
has recently been ^made to regiilate by agreement 
between the Goverimieut of India and the States the 
procedure to be followed on these occasions. The 
question whether the Viceroy should be met at the 
palace or at the top of the steps, whether -the Ruler 
should receive the Viceroy at the station, etc., are 
interesting questions of etiquette but are hardly 
important from the point of view of inter-statal law. 


LECTUEE Vi. 

THE COLLECTiyE ORGANISATION AND CORPORATE 
ACTIVITY OF THE STATES. 

In this lecture I propose to deal with the collective 
organisation and corporate activity of the Princes. 

It is a pomt that requires constantly to be kept in 
inuid that until the time of the great War the basic 
prhieiple of the policy of the Government of India 
towards the States was their isolation one from the 
other. Even contiguous States were not permitted to 
have direct negotiations j and any administrative 
arrangements between neighbourmg States required 
the sanction of the Government of India. Each State 
was an individual unit in relations with the paramomit 
power and any attempt in the way of co-operation 
among the Princes was sternly discouraged. This 
policy was of course a survival of the distrust which was 
the natural result of the Mutiny and of the earlier 
dangers to British authority from the alliances of the 
great Mahratta Princes, 

With changed circumstances the British authorities 
themselves began to feel that co-operation with the 
Princes as a body may bear fruitful results. Numerous 
suggestions in this behalf were made by Lord Mayo 
and later by Lord Lytton but the fear of offending the 
sensitiveness of the great Princes and the necessity for 
caution in dealmg with so conservative a body as the 
Rulers of Indian States stood in the way of any con- 
structive action being taken at the time. 
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\¥]iat actually persuaded the Government of India to 
take the matter up seriously and invite the co-operation 
of the Princes in all India policy was the growth of the 
terrorist movement in Bengal and the fear of it spread- 
ing all over India. Lord Minto, the then Governor- 
General appealed to the Princes for theii* co-operation 
and consulted them on vital questions. Then came the 
Great war, when the active support of the Princes 
became essential for the safety of India. Periodical 
conferences of ihinces and Cliiefs were called and the 
Viceroy began discussing with them important ques- 
tions of policy. The iifst meeting in this connection 
was held on the 3Uth of October, 1916. When in 1917 
the Maharaja of Bikaner was selected to represent the 
Princes on the Imperial 'VV'ar Cabinet, Indian India 
may be said to have gained recognition as a collective 
entity. 

In 1917, Mr. Montagu came out to India to discuss 
the problem of Constitutional Itef onus. The Princes led 
by Their Highnesses of Gwalior, Bikaner and Patiala 
took that o];)portunity to i)iace before the Secretary of 
State their view of the relations of the Government of 
India with the States and their ijruijosais for the future. 
Naturally euough, the reijresentative Princes took the 
point of view that the Govermnent of Lidia, h- 

(1) had in the exercise of wJiat it called its 

paramountcy ignored the rights of the 
States as guaranteed to them by treaty, 

(2) had developed usages and practices, which 

were applied without reference to the 
conditions of each State, 
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(3) had assumed powers, prerogatires and 
authority, which conflicted with the 
ancient and recognised rights of the 
States. 

Tiiey pressed for an enquiry into this quesi ion and 
suggested that for the future an organisation of 
Princes should be created which would advise lI.E. tlie 
Viceroy on all matters of importance to the States. 

These discussions had two I'esults. The Govern- 
ment of India circularised the States requesting them 
to forward for their information cases in wliij-h the 
States considered that their treaty rights had been 
infringed. From the replies received, the Government 
of India made a digest of 23 points, on which they agreed 
to codify their practice in consultation with the Princes 
so as to afford a clear and knovni political law over a 
range of subjects. Thus came into existence tlie. 
famous Committee for the Codification of Political 
Practice. The first meeting of the Codification Com- 
mittee took place on the 22nd of September, 1919. 

The recommendations of Mr. Montagu and Lord 
Chelmsford in regard to the States are contained in 
Chapter 10 of the Joint Report. Though, as often 
happens, in the process of translathig the i>roposals 
from the realm of theory into practice many of them 
underwent material change, the desire of the princes for 
a collective organisation, in however limited a fonn, 
was accepted as reasonable and the Chamber of Princes 
was brought into existence by Royal Proclamation on 
the 8th of February 1921 and its first session was held 
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from the 7th to the 11th of November in the same 
year. 

The Chamber as constituted under the first Regu- 
lations had three unique features. 

It was a Chamber of Princes and not a Cliamber 
of States. It was the Ruler in his x)ersonal capacity 
who was entitled to l)e present, s];)eak and vote in the 
House. This theory was puslicd to the logical con- 
clusion that a Ruler does not either by his speech or 
by vote commit his State to any particular point of 
view. Thus if the Ruler of. the State A moves a 
Resolution in the Chamber suggesting that irrigation 
rights for example should be defined, it is open to him 
wlien the matter is referred to his State for opinion 
to object to the proposal and to refuse to accept any 
definition. Again on the same principle, no Regent 
unless he is a Ruler of another State in his ovii right is 
allowed the rights of membership, as the minor 
continues to be a member though he is una))lo to 
exercise his right. 

The second feature of the constitution of the 
Chamber is that the Viceroy is its President and the 
Political Secretary its official Seeretaiy. Tim Agenda 

was till very recently framed by the Political 

^ ' 

Department. It was therefore more or less an official 
gathering, where the subjects of discussion were 
strictly limited and the vote taken did not bind either 
the Government of the members. 

The third and the most notable characteristic was 
that §very Prince from the Nizam' of Hyderabad to the 
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tiniest ruler who was elected to represent the smaller 
States had each one vote. 

The weaknesses of this constitution are obvious 
and need not detain us here. It had one immediate 
result. The more important States, like Hyderabad, 
Mysore, Baroda, Travancore, Indore kept aloof from 
the Chamber and dissociated themselves from its 
deliberations. 

In the circumstances, it was mainly due to the 
persistence and courage of a number of important 
Rulers like H.H. the Maharaja of Bikaner and the late 
Maharaja Scindia and His Highness the Maharaja 
Dhiraj of Patiala that the Chamber functioned at all: 
and the work it has done during the last 12 years has 
indeed been extraordinary. The success which it 
achieved during the 12 years was mainly due 
to the machinery of negotiation which it deve- 
loped through the Standing Committee and the 
S 3 "stem of delil)eration which grew up through 
informal Conferences. It is to these bodies that those 
who desire to understand the growth of opinion among 
the Princes should turn. It need hardly be said that 
the right of direct relations between the Paramount 
Power anci the States was in no way affected by the 
establishment of the Chamber. The Chamber discussed 
only matters of concern to all the States in which it was 
desirable ha, the interests of all-India policy that the 
Param^mt Power should be fully inforuied of the 
point/jf view of the Princes. Ho que^b|i relating to 
^^aijjiy^uigle State coiild be discussed M^M ^amberj nor 
S K — 15 
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had it any authority to take up any question without 
the previous consent of the Viceroy. 

The Chamber carried on its normal work during 
the year through a Standing Committee of the 
Princes. The Standing Committee is the elected 
executiye of the Chamber, which consisted originally 
of five members <and the C'liancellor. In 1930 a 
Pro-Chancel lor ^vas also provided for. In 1932 the 
number of members of tlic Standing Committee was 
increased permanently to 7 and for the period of the 
negotiations regarding Federation to 9. The purpose 
of this temporary increase wa%to secure the representa- 
tion of the lesser States in the Standing Committee. 
The membership of the Standing Committee is open to 
every Ruler who is a member in his own right, while the 
12 representative members have tlie right of voting for 
but not of being elected to the Standing Committee. 
There are two formal meetings of the Standing 
Committee every year, in March and in ISToveraber, at 
wliieh the Political Secretary is present in his official 
capacity and discusses personally the questions which 
have been imder negotiation through the Chancellor 
during the year. But these two formal meetings do not 
bv any means constitute the main wtu-k of the Standing 
Committee. It is the informal uK'etings of the 
Committee which the Chancellor convenes at regular 
intervals that discuss matters of vital concern and 
decide on the line of action to be pursued by the Princes. 
At these meetings, questions which any State desires to 
take up with the Political Department are first dis- 
cussed, and the Chancellor is then authorised to take 
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appropriate action either by personal negotiation or 
by correspondence with the Political Secretary. An 
example will illustrate the work of the Standing 
Committee. Last year an important State wrote to the 
Chancellor informing him that the practice with regard 
to the issue of licenses for wireless apparatus was 
unsatisfactory from the point of view of the States 
generally and desired the Chancellor to take up this 
matter with the Government of India. On receipt of a 
request of this nature it is placed on the Agenda of the 
next informal meeting of the Standing Committee. If 
tlie Princes on the Committee decide to take up this 
matter, the Chancellor writes to the Political Secretary 
and if the question could not be decided without further 
discussion it is brought on the agenda of the formal 
meeting for negotiation with the Government of India. 
References on all kmds of subjects are received from 
States, and this has naturally led to the creation of an 
office for the Standing Connnittee for the purpose of 
examining such questions, preparing notes and generally 
actmg as a Secretariat. 

The establishment of a separate office for the 
Standing Committee was a development of importance 
because (I) it gave to the informal meetings of the 
Committee a recognised status and (2), it enabled the 
Princes to take up technical questions outside the range 
©f matters placed before them by the Political 
Department. A further development of significance 
was the attendance of experts on behalf of the Princes 
at the formal meetings of the Standing Committee. 
Originally only the Princes and the Political Secretary 



ivere present. Tiiis put the Priuces at a great dis- 
advantage ill the iiegutiations as the Political Becretary 
iiad ready at his elhtnv the files necessary ou all 
questions and further had ihe henetit of expert advisers. 
The Princes on the other hand apart from lieing 
handicapped because of thcii- lack of fuiniliariTy with 
the technical subjects had ueitlier a sta-retariat, nor 
expert advisers when the\' met ihe ibditical Beeretaiy. 
The Princes therefort' demanded tliat their experts also 
should be present at niet'lings and the Eule was aecord- 
mgly altered by uiiieh a]>art from other advisers or 
experts, it was declared that, the Secretary to the 
C’hancelior should invariulil.v he present at all meetings 
of the Standing tlorunuttee and slioiiid bo allowed to 
speak when iii\-ited to do so. ISow it is customary fur 
the Princes to take their expert advisers to the meeting 
of the Standing Committee. 

Another development, %vhich though recent in 
origin is also of great importance is the meeting of the 
Standing Committee officially with His Excellency the 
Viceroy on important questions. This is a iirocedure 
which came into existence owing to the special interest 
that His Excellency Lord Willingdon takes in all 
matters relating to the welfare of the PriiMjes. The 
meetings which took place in 1932 and 1933 proved very 
useful in clearing many misunderstandings and 
generally bringing the points of view of the Political 
department and of the Prmces nearer each otliei*. 

The Standing Coiimiittee as the successor to the 
Codification Committee on Political Practice has been 
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mainly conceiiied \¥itli the work that was left over on 
the 23 points. The attempt of the Committee has been 
to prepare summaries of the practice as it exists and 
then amend it to suit changmg conditions. When the 
amendments are agreed upon in the Committee, they 
are circulated to the Local Governments, States and 
Political Officers for opinion. The views thus elicited 
are again placed before the Committee and if approved 
go with their recommendation for acceptance by the 
Chamber. Many questions have been dealt with 
satisfactorily in this manner. 

The Standing Committee gets through much of its 
teelinical work through Sub-Committees of Ministers, 
who are appointed ad hoc for specific questions. Such 
Committees may either be informal bodies preparing 
material for the Princes, or formal Committees with 
which representatives of Government are associated. 
An instance of a formal Committee was the one on 
doulde income-tax, \vhich consisted of Sir Manubhai 
Mehta, Col. Sir Kafias Haksar, Sir V. T. Krishnama- 
chari and a member of the Central Revenue Board. An 
instance of an informal sub-Committee is the one which 
was appointed last year with Sir C. P. Ramaswamy 
Aiyar as Chairman to report on the White Paper. 

Besides ad hoc Committees of this nature, the 
Standing Committee is advised by two permanent 
committees of Ministers, one to deal with all political 
matters which is called the Standing Committee of 
Ministers and the other a military Sub-Committee 
consisting of experienced officers from States. Of both 
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tlio Chancellor’s Secretary is an ex-officio member. 
The Standing Connnittee of Mmisters has more or less 
a permanent personnel — at least during the time that I 
have knovTi it, there has been only one change m 
membership. During 1932, the members were Col. 
Haksar, Sir Manubhai, Sir V. T. Krishnamachari, 
]?ilr. Abbasi and Mr. K. M. Panikkar. In 1932, 
the persomiel was the same, except that Kawab Sir 
Liaqat Hyat Khan was added to it. This year, the 
Committee has been re-elected ndth the difference that 
the Kawab of Bhopal has substituted another name in 
place of Mr. Abbasi, his representative on the Committee 
and Mr. Siirvc of Koliiapur has been nominated in place, 
of Sir V. T. Krislniamachari. If in this maimer the 
Standing Committee of Prmces has changed its 
character and become the unofficial executive of the 
Prmces, it was inevitable that the Chamber should also 
change its character. Under its constitution it was too 
official and too formal and there was no possibility 
whatever of free discussion of view's or even of a serious 
attempt to tackle difficult questions.' The machinery of 
the informal meotmgs of the Prmces and mmisters 
came into existence as a natural result. The word 
niformal is misleading. The meetings of Prmces and 
mmisters which take place amiually before the piibMc 
sessions of the Chamber are indeed formal gatherings. 
The vital difference lies in two factors. One, in the 
informal meeting neither the Viceroy nor the Political 
Secretary or indeed any British official is present. The 
Chancellor presides, presents the report of his work for 
the year, discusses the agenda of the formal session, 
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places the resolutions which the Standing Committee 
recommends for being moved in the Chamber and full 
discussion goes on sometimes for a whole week. The 
second difference is that ministers and other authorised 
representatives including Regents of States are 
entitled to attend and take part in the discussion. In 
fact the decisions taken at the informal conferences are 
with the ministers present and taking part. In the 
Chamber itself this is not so, though what actually 
happens is that only Resolutions which have been 
discussed and adopted at the informal Conference come 
up for discussion in the Chamber. 

From w’hat has been said it must be amply clear 
that the position of the Chancellor has undergone a 
very radical change during the last few years. He has 
in effect become the authoritative spokesman of the 
Princes, their leader and representative in all important 
discussions. Naturally the Standing Committee had 
to leave much of its work to the Chancellor and he 
became the channel of official communication between 
the Political Department and the Chamber. Besides 
with the growth of a Princes’ Secretariat the 
Cliancellor’s position became that of a virtual directing 
force of tlie common policy of the Order, a position 
which neither the Bigger States who have not so far 
associated themselves with the Chamber, nor the 
Political Department have fully accepted. 

Apart from the Codification of Practice the work 
that the Chamber has done has been directed towards 
the single purpose of defining the position of the States 
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?i s-a-Tis the British Government. The demand that the 
relationship subsisting between the Crown and the 
States and the effects of economic policy of British 
India on the States shoidd be enquired into was put for- 
ward from the very beginning of the Chamber of 
Pi'inees. Till 1926, however, it did not meet with the 
approval of the Government of India. In that 
year the Viceroy Lord Irwin agreed to receive 
the Princes on the Standing Committee to dis- 
cuss this question. That conference was in many 
ways a turning jpoint. As a result of these 
discussions betw^een the Viceroy and the Standing 
Committee of Princes, the famous Butler Committee was 
appointed by His Majesty’s Government to enquire 
into the whole question of the relationship of the States 
with the Crovm. The Committee consisted of Sir 
Harcourt Butler, who was former Political Secretary, 
Professor Holdsworth of Oxford and Col. Peel, with 
Col. G. D. Ogilvie a senior and distinguished political 
officer, now A. G. G. in Rajaputana, as Secretary. The 
Standiirg Committee on their part engaged the services 
of the Rt. Hon’ble Sir Leslie Scott as their counsel and 
set xrp a special organization with Colonel, norv Sii-, 
Kailas Haksar, as Director to collect, prepare and 
arrange the case for the Princes. The four prmted 
volumes of evidence which the Pritrees placed before 
the Committee together wdth the arguments of counsel 
constitute the most valuable material for the study of 
the question of the States. 

The report of the Committee is perliaps known to 
most of you. I do not desire to go into eoirtroversial 
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topics but this mueli I can say that the Eeport, with 
its pontifical announcement that Paramountcy must 
remain Paramount came as a shock to the 
Princes. The session of the Chamber of Princes in 
which the Report was considered was almost exciting. 
But fortunately within a few months the Simon 
Commission also reported and the Round Table 
Conference was summoned m London with the aTowed 
object of finding methods of co-operation between the 
States and British India. , : 

This is not the occasion to discuss the federal 
scheme that has emerged from the deliberations of the 
three sessions of the Round Table Conference or to 
examine what the position of the Chamber of Princes 
w’dl be under the new constitution. But the problem 
of the reform of the Chamber has been before the 
Princes for some time. 

In 1930, the Chamber passed the following 
Resolution in the public session: — 

“This Chamber is of the opinion that the 
time has arrived to revise its constitution and 
enlarge its powers 

This is not the place nor am I the person to discuss the 
projects of reform of the constitution of the Chamber 
that are in the air. But the circumstances which have 
made the problem immediate and vital may be alluded 
to here. As has been mentioned earlier all members 
of the Chamber have one vote each. Out of the 109 
Princes who are members in their own right, only 23 
S k— 16 
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States have a salute of 17 guns and over. The 11 and 
9 gun-States alone number 53, who together with the 
12 members representing non-salute States constitute 
a majority in the Chamber even to-day. 69 out of the 
109 are States with a salute of 13 guns or less. 

The larger States who between nine of them 
represent more than 50 p.c. of the population area and 
revenue of Indian India, began increasingly to feel that 
their interests could never be properly represented by 
a Chamber in which their influence and voice could be 
over-ridden by the weight of numbers. This tendency 
which was noticeable from the very foundation of the 
Cbainber, witness the refusal of Hyderabad, Mysore and 
Indore to associate themselves with its wmrk, became 
more pronounced and began to be voiced with 
increasing emphasis when the Chamber began, by the 
process which we have analysed before, to assume the 
direction of the policy of the Princes. The change in 
the character of the Chancellor and the Standing 
Committee which began with the informal conference 
of Princes with the Viceroy in 1926 did not attract 
much attention at the time. But when in due course 
the Standing Committee began to claim to be the 
elected spokesmen of the Princes as a whole, some of 
the larger States, notably Hyderabad, Mysore, Baroda, 
Udaipur, Eewa and Indore dissociated themselves 
publicly from its activities. The joint declaration of 
Udaipur, Jaipur and Jodhpur on the question of 
allocation of seats at the informal conference of Princes 
in 1932, “ the higger Sfaie§ bloc ” which made its 
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appearance at tlie Simla discussions in September 1932 
and the weight and influence it pulled at the third Round 
Table Conference and the subsequent meetings of the ■ 
Joint Parliamentar 7 Committee indicated the strength 
of the movement for secession from the Chamber 
to which public attention was focussed by the 
announcements of the Maharajas of Kashmir and 
Travaneore that they desired also to be considered as 
non-Chamber States. 

Apart from the predominance of the smaller States 
m the Chamber which, had become obvious with the 
election of each succeeding Standing Committee, there 
was also the feeling that the Chamber by assuming 
directive powers was weakening the tie of direct 
relationship to which the larger States attached the 
greatest importance. Katurally, if the Chamber or its 
Standing Committee became an effective intermediary 
between the Yiceroy and the States, then many 
questions which are now decided by direct negotiations 
between the States concerned and the paramount power 
would be reflated by agreements reached with the 
Standing Committee. The larger states feel, and legiti- 
mately feel, that unless some provisions are introduced 
in the constitution of the Chamber by which influence 
proportionate to their interests and importance could 
be guaranteed to them, they could not allow this ten- 
dency to develop any further. 

All the same it is not denied by any one that the 
Chamber as the only institution common to the Princes 
of India, serves a most useful purpose and with such 









